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(i) 


STATEMENT OF QUESTIONS PRESENTED 


Is the failure to initially reveal an arrest for investigation, a 


legal ground for discharge of a veteran civil servant? 


Did the government agency have the legal right to discharge a 
veteran civil servant on unsubstantiated charges of alleged acts 
not related to his employment, performance, or conduct on the 
job? 

Did the lower court commit error in refusing to enter finding 
of fact as they relate to the alleged causes of discharge and 

the effect upon the efficiency of the service? 


Did the lower court commit error in refusing to decide if the 


action of the agency was arbitrary, an abuse of discretion, un- 


warranted by the facts or otherwise not in accordance with the 
law, as provided by statute? 


Whether the notice of intent to remove meets the procedural 
requirement of 30 days after notice of discharge? 


Did the lower court commit error in failing to consider the 
plaintiff's statement of facts, uncontroverted by defendant, 
when such facts unequivocally nullify two of the alleged three 
causes for dismissal? 


Is the plaintiff entitled to confrontation of witnesses on whose 
statements the agency bases charges for dismissal? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant filed a complaint in the lower court seeking a 


declaratory judgment and mandatory injunction for illegal dismissal 
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of a veteran civil servant (J.A. 2) and the lower tribunal had jurisdiction 
by virtue of Title 5. Section 1009 of the U.S. Code (58 Stat. 390, 61 Stat. 
723) and Title 11, Section 306 of the D.C. Code 1961 Edition. The 
appellees filed no answer, but both parties filed motions for summary 
judgment (J.A. 8, 85). The lower court summarily dismissed the 
complaint (J.A. 91). 


A notice of appeal was timely filed (J-A. 92) and this court has 
jurisdiction to review the final action of the lower court by virtue of 
Title 28, U.S.C. Section 1291. 


STATEMENT OF CASE 


The appellant is a veteran of World War II with an honorable 
discharge and a service connected disability (J.A. 23, 33-34, 57). He 
has 19 years unblemished service as a United States Civil Servant 
(J.A. 12. 34, 58). On 23 March 1960 he was requested to complete 
standard form CD-79A Personal History Statement which he did to the 
best of his knowledge and belief as required by the form (J.A. 29, 57). 

At question #16, it read “Have you ever been arrested, indicted or court 
martialled for any reason other than for minor traffic violations?" To 
this he answered "Yes - 5/58 - 13th Precinct, Wash. D.C. - Disorderly - 
Forfeited $10 collateral” (J.A. 59). 


Thereafter appellant was called for interview, and interrogated 
about the arrest. To the best of his knowledge, at the time, the arrest 
occurred in May 1958, but later upon finding his receipt for the forfeiture 
he advised the precise date to be 25 July 1958 (J.A. 29-30). For this he 
was charged with a false statement of material fact (J.A. 13, 14). During 
this interview the appellant reluctantly but voluntarily told investigators 
about his experience on 20 March 1955 when he was arrested for invest- 


igation but no charges were made against him (J.A. 49). He honestly did 
not believe this to be an arrest as contemplated by the form and was told 
by the police to go home and forget about it (J.A. 32, 45). For this 
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appellant was charged with concealing an arrest (J.A. 14). At the hearing 
in the Appeals Examining Office of the Civil Service Commission, the 
spokesman for the agency said "we are not concerned with Mr. Pelicone's 
love life, we are concerned with the fact that he was arrested, or taken 
into custody, and that he omitted to inform us of that when questioned 

or when filling in his form 79-A" (J.A. 28). Out of these two incidents, 
appellant was charged with conduct unbecoming a government employee 
(J.-A. 14). A third charge of making false statements during the invest- 
igation, alleging contradiction between statements alleged to have been 
made in 1955 and those alleged to have been made to the investigators 

in 1960, all of which have been denied by appellant (J.A. 14-15, 31-33, 
89). | 


On 20 October 1960, the appellant was given a notice “that I propose 
to remove you from your position" (J.A. 13) and on 2 November 1960, 
appellant was given a notice of discharge as of 25 November 1960 
(J.A. 16). | 


On the same day, 2 November 1960, appellant appealed to the Civil 
Service Commission. He denied all charges and demanded a hearing and 
confrontation of witnesses (J.A. 11). At the hearing on 4 January 1961, 
the agency produced only one witness and he was one of the investigators 
who interrogated appellant after submitting his personal history 
statement form CD-79A (J.A. 47). He testified that because one arrest 
was not listed, "it was determined by my superiors that Mr. Pelicone 
should be interviewed in our office" (J.A. 48). He had only a general 
recollection of the incident (J.A. 49). The interview was recorded only 
in substance and Mr. Pelicone was not given an opportunity to see the 
“statement in substance" (J.A. 50). He testified further that ‘the arrest 
in 1955 was for investigation; that at no time did he decide that Mr. 
Pelicone wilfully falsified the record and that he was cooperative during 
the interview (J.A. 51). The agency introduced the affidavits! of the 
Personnel Office who had no personal knowledge of the facts (J.A. 60) 
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and the second investigating officer who interviewed appellant and 
checked the police records (J.A. 63). 


With this record, the Appeals Examining Office sustained the 
agency (J.A. 71). Upon appeal to the Board of Appeals and Review, it 
was held on 20 July 1961 that the discharge was affirmed on grounds 
(1) that he concealed the arrest for investigation in 1955, (2) that his 
conduct concerning the incident in 1958 was unbecoming a government 
employee, and (3) that he made false statements to the investigating 
officers (J.A. 76). 


On 7 November 1961, appellant filed his complaint in the lower 
court (J.A. 2). Thereafter the defendants did not file an answer (J.A. 1) 
but did file 2 motion for Summary Judgment or in the Alternative to 
Dismiss (J.A. 8) together with a statement of material facts as to which 
there is no dispute (J.A. 9). The plaintiff opposed this motion and traversed 
the statement of facts (J.A. 79). The plaintiff also filed a motion for 
summary judgment (J.A. 85) and a statement of material facts as to which 
there is no dispute (J.A. 86). Although the defendants opposed this motion, 
they did not traverse the plaintiff's statement of facts (J.A. 88). At the 
hearing on the motions, the court requested an affidavit by the plaintiff 
(J.A. 89). On 8 October 1962 the lower court summarily entered an 
order that all appropriate procedural steps have been taken and "it further 


appearing to the court that there exists no genuine issue of material fact 
the defendants are entitled to judgment as a matter of law” and dismissed 
the complaint (J.A. 92). 


STATUTES, TREATIES, REGULATIONS OR RULES INVOLVED 


5 U.S.C. 1009, Administrative Procedure Act 


"(a) Any person suffering a legal wrong because of any 
agency action; or adversely affected or aggrieved by 
such action within the meaning of any relevant statute, 
shall be entitled to a judicial review thereof." 
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"(b) The form of proceeding for judicial review shall be - 
any applicable form - including - declaratory judgments - 
mandatory injunctions - in any court of competent 
jurisdiction -". 
Acts reviewable. Every agency action made reviewable 
by statute and every final agency action for which there 
is no other adequate remedy -" 


- the reviewing court shall decide all relevant questions 
of law, interpret constitutional and statutory provisions, 
and determine the meaning or applicability of the terms 
of an agency action. - It shall - B hold unlawful and set 
aside agency action; findings and conclusions found to be 


(1) Arbitrary, capricious, an abuse of discretion. 
or otherwise not in accordance with law; 


(2) Contrary to constitutional right, power, privilege 
or immunity; 


(3) In excess of statutory jurisdiction - 


(4) Without observance of procedure required Eye law 


(5) Unsupported by substantial evidence - 
(6) Unwarranted by the facts -' 


5 U.S.C. 863, Veterans Preference Act of 1944 


"No permanent - eligible - employed in the civil service == 
shall be discharged ~ except for such cause as will 
promote the efficiency of the service - and the person | 
whose discharge is sought - shall have at least thirty 
days advance written notice -" 


28 U.S.C. 2201 Declaratory Judgments Act 


"In any case of actual controversy within its jurisdiction, 
except with respect to Federal taxes. any court of the — 
United States. upon the filing of an appropriate pleading, 
may declare the rights and other legal relations of any 
interested party seeking such declaration, whether or not 
further relief is or could be sought. Any such declaration 
shall have the force and effect of a final judgment or | 
decree and shall be reviewable as such."' 


The Constitution of the United States 


"Article IV - No warrants shall issue, but upon probable, 
cause, supported by oath or affirmation, and paTCularey 
describing the - person - to be seized." 
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“Article V - no person shall be - deprived of - 
liberty or property, without due process of law" 
18 U.S.C. 1001 - Fraud and False Statements 


"Whoever, in any matter within the jurisdictions of 
any department or agency of the United States, know- 
ingly and wilfully falsifies - shall be fined not more 
than $10,000 or imprisoned not more than five years 
or both” 


STATEMENT OF POINTS 


The Lower Court erred as follows: 

1. In giving legal status to an arrest for investigation, and 
permitting such arrest to be a cause for dismissal of a government 
employee. 


2. In failing tb make findings of fact as to the alleged cause for 
discharge and if such discharge for such cause would promote the 
efficiency of the service. 


3. In summarily finding that all procedural steps including the 
30 days advance notice were taken. 


4. In summarily dismissing the complaint with prejudice and 
denying plaintiff's motion for summary judgment. 


SUMMARY OF ARGUMENT 


During the course of these proceedings, the Agency indicated that 
the primary cause for initiating discharge proceedings was the appellant's 
failure to disclose an arrest for investigation in 1955 (J.-A. 28). There 
is no evidence in this record that appellant wilfully concealed such an 
arrest. In fact it is clearly established that he did voluntarily admit the 
incident, but did not believe it to be an arrest as contemplated by the 
form. If it was an arrest, it was illegal and violated appellant's con- 
stitutional rights and in no way can it be used as a legal cause for 
dismissal. 
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The charge of disorderly conduct and forfeiture of $10.00 is not 
conduct unbecoming a government employee, and of such a serious 
nature as to ruin a man for life. If the facts were brought to trial 
there most likely would be a finding of entrapment (J.A. 87). The 
police were out to get the Hotel and appellant just happened along. 


The charge of false statements to the investigating officers are 
completely unfounded. The variance, if any, between the statements 
allegedly made to the investigating officer in 1960 and those allegedly 
made to the police in 1955, both emphatically denied by appellant and 
neither established by evidence, does not establish the truth or falsity 
of either and does not constitute legal cause for dismissal to promote 
the efficiency of the service. There is no evidence that appellant 
falsified anything. If the Agency was serious in this charge, they could 
have proceeded against appellant under Title 18 Section 1001 of the 
U.S. Code, as it so specifically provides on the form. They did not do 
this, but rather illegally used their conclusion as an unsubstantiated 
charge with view to dismissal. Had the appellant been tried ‘on this 
charge he most certainly would have been acquitted. 


The appellant is a veteran of World War I, with honorable dis- 
charge and a service connected disability. He has had 19 years of 
unblemished, faithful service to his government. There is absolutely 
no showing whatsoever that his discharge was "for such cause as will 
promote the efficiency of the service" as is required by the statute 
(5 U.S.C. 863). The arrest in 1958 was entirely outside the scope of his 
employment and in no way conflicted with his duties nor his conduct on 
the job. The alleged concealment and false statements have not been 
established as facts. The court erred in holding that there was no 
substantial issue as to material fact, and completely disregarded the 


position and rights of the appellant. 


The procedural requirements are of utmost importance to protect 


the rights of an employee in proceedings for discharge. Title 5 Section 
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863 clearly sets forth the requirements. First there must be cause 
such as will promote the efficiency of the service, and second at least 
30 days notice of discharge. The lower court ruled that the procedural 
requirements were met “including the 30 day notice". Yet the court 
completely avoided consideration of the cause and held that the 30 day 
notice requirement was met, therefore the dismissal was legal. As for 
the notice, the statute clearly says notice of discharge. The letter of 
20 October 1960 gives notice of proposal to remove. That does not 
necessarily mean discharge. It might equally have given appellant an 
opportunity to transfer within the civil service structure. It was not 
until 2 November 1960 that appellant was given notice of discharge as 
of 25 November 1960, a notice period of 23 days. The official notice of 
personnel action was dated 9 November 1960, a period of only 16 days 
prior to the date of discharge. 


Section 1009 of the U.S. Code, Title 5, requires the reviewing 
court to determine relevant questions of fact and to decide if they are 


substantiated by evidence and not merely arbitrary or capricious, if 
they abridge the constitutional rights of the employee, and whether or 
not the action of the Agency was warranted by the facts. This the lower 
court did not do and the result is a grave injustice to appellant. 


ARGUMENT 
I 
The Court Erredin Giving Legal Status to 


an Arrest for Investigation, and Permitting 
Such Arrest to be a Cause for Dismissal of 


a Government Employee. 00 
It is well established by the record in this case that appellant was 
required to fill out a form which, among other things, asked if he had ever 
been arrested. To this he answered yes and recited the circumstances of 
the arrest in 1958, on a disorderly charge with forfeiture of $10.00. 
Thereafter he was called for an interview and he voluntarily related the 
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incident in 1955. He did not then nor at the hearing regard this as an 
arrest, as contemplated by the form. This was an arrest for investigation 
and it violated Article IV of the Bill of Rights in the Constitution. 
Accordingly, there was no legal arrest and appellant's opinion was 
justified. Nevertheless the Agency charged the appellant with con- 
cealment of this arrest. If the lower court had given any consideration 
whatsoever to the legality of the causes relied upon for discharge, it 
would have readily known that this charge was completely unwarranted, 
unfounded, and illegal. As a matter of fact the Agency indicated that 
this was the most serious charge and it was this charge that impelled 
them to proceed with dismissal. Without it the appellant should never 
have been discharged. Since the arrest for investigation violates the 
Constitution and is illegal, the appellant was certainly justified in his 
belief and understanding that at the time he filled out the form, that 

this was not the kind of information sought. Even the police officers 

told him to forget about it. Obviously there could be no intent to conceal. 
After all, he did reveal the legal arrest as to which there was no question 
in 1958. Thereafter he voluntarily recited the incident so there can't 
even be a legitimate claim of wilfull concealment. The court, by its 
action, sustained this as a ground for dismissal, thereby giving legal 
status to an arrest for investigation, as something that must be 

admitted as a valid arrest. Recent revelations in the District of 
Columbia, as to which this court can take judicial notice, points to the 
enormity of the problem and to possible serious infringements on 


employees' rights and job security generally, if such an opinion is 
allowed to stand. 
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The Court Erred in Failing to Make 
Findings of Fact as to the Alleged 
Cause for Discharge, and if Such 
Discharge for Such Cause Would 


Promote the Efficiency of the Service 


Adverse action by government agencies are usually occassioned by 


one of two reasons; poor performance or reduction in force. (Ritter vs. 


Strauss 261 Fed. 2nd. 767). The reasons relied upon in this case do not 
fit this formula, and in fact are completely outside the scope of employ- 
ment Two of the alleged reasons are completely unfounded and not 
substantiated by any evidence and the third had nothing to do with time, 
place, duties or performance. 


We submit that by mandate of Title 5, Section 1009 of the U.S. 
Code, the lower court was required to consider the facts and make 
findings of fact as they relate to the causes for discharge and the effect 
upon the efficiency of the service. Courts have frequently done this and 
the criteria would seem to be whether or not the dereliction was associated 
with his employment and performance or conduct on the job. In the case 
of Knott vs. U.S. (128 Ct. Cl. 489 - 121 Fed. Supp. 630), the court held 
that the employee was not discharged for the good of the service, but 
rather from motives of malice or for any reason other than "good service". 
If the decision of the Agency is arbitrary or capricious or so grossly 
erroneous as to imply bad faith it will be set aside. The court held the 
discharge was indeed unlawful and the employee was entitled to recover 
the salary he would have earned had he not been discharged. In a similar 
ruling the Court of Claims said “the plaintiff could have filed in the 
District Court for reinstatement.” If he had done so he would have been 
reinstated as well, since the Court of Claims has no jurisdiction to 
reinstate. (McGuire vs. U.S. 145 Ct. Cl. 17) (5 U.S.C. 652, 863). In this 
case the employee was discharged for failure to pay per sonal debts. 
The court made findings of fact that there was proof of only one instance 
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and this was not enough to warrant dismissal. In the case of Schmidt vs. 
U.S. (145 Ct. Cl. 632) the court held that the refusal to obey an unlawful 
order does not amount to insubordination which will support a discharge. 
An employee may be discharged "for such cause as will promote the 
efficiency of the service” when the cause related toemployee’s per- 
formance (Thomas vs. Ward (96 U.S. App. D.C. 202, 225 Fed. 2nd 953). 
In order to come to this conclusion the court must necessarily make 


findings of fact. 


m 


The Court Erred in Finding that all 
Procedural Steps Including the 30 days 
Advance Notice Were Taken 


Oe 


The appellant would presume to suggest that it would be wrong to 
hold that any government employee could be fired for any reason or 
without good cause, and no court in the land would review the action 
even though it was patently unjust and generally recognized to be so, 
if the procedural steps were properly accomplished. Yet that is 
precisely what happened here. The lower court decided that thirty days 
notice was given so that is that, the dismissal was legal. If the employee 
had been confronted with adverse witnesses during the administrative 
hearing and it was legally established that the cause related to his 
performance on the job and adversely affected the efficiency of the 
service and dismissal justified, then it can be understood why the courts 
would be reluctant to substitute their judgment for that of the Agency. 
Such is not the case here. The cause for dismissal is the first step of 
the procedure and the courts are bound to give it consideration. If the 
employee has suffered a legal wrong or is adversely affected by action 
of the Agency he is entitled to a judicial review (5 U.S.C. 1009). In this 
case appellant was charged with relatively insignificant matters. He 
was never confronted by witnesses whose alleged statements attributed 


to him a false statement and which statements he denied. Nor was there 
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ever a showing that he did wilfully conceal information; nor was it ever 
established in any way that the arrest in 1958 affected the efficiency of 
the service or unbecoming a government employee. These elements 
are important to appellant and they form the sole basis for the discharge. 
With this situation clearly set forth in the record, it is difficult to see 
how the lower court, with any sense of justice, could summarily over- 
look the cause element of the procedure and rule only upon the 30 day 
notice. The appellant is entitled to a judicial review, and to date he has 
not received it. Article V of the Bill of Rights in the Constitution 
guarantees that no person shall be deprived of life, liberty or property 
without due process of law. The charges against appellant resulting 

in his discharge from Federal employment have never been established 
as matters offact, he has not been accorded confrontation of witnesses, 
and he is nevertheless being deprived of his livelihood. 


Although, relatively speaking this may be a minor issue, it is a 


step in the procedure for discharge, and we refer to the 30 day notice 


provision. The statute clearly says that no permanent employee shall 
be discharged except on "30 days advance notice”. The letter of 

20 October 1960 is a notice “that I propose to remove you from your 
position as Negative Engraver WB 16-3, Reproduction Division, Office of 
Assistant Director for Cartography". This is not a notice that he is 
about to be discharged from Federal civil service employment. No 
termination date was stated. On 2 November 1960, appellant did receive 
a notice of discharge as of 25 November 1960, which is only 23 days 
notice and he did not get the official notice of personnel action until 

9 November 1960, a period of only 16 days. If this argument seems 
ridiculous, it is no more ridiculous than charging appellant with making 
a false statement based upon a police report in 1955 attributing statements 
to appellant, or somebody else, which appellant had never seen before, 
and a summary statement of proceedings in an interview attributing 
statements to appellant, likewise never before seen by appellant and both 
of which he denies, and the statements being not necessarily mutually 
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inconsistent anyway (J.A. 15) and arbitrarily holding that appellant 


falsified. In this there is no sense of justice. 


IV 


The Court Erred in Summarily Dismissing 

the Complaint With Prejudice and Denying 

Plaintiff's Motion for Summ Ji nt 

The Administrative Procedure Act (5 U.S.C. 1009) clearly provides 

that "any person suffering legal wrong because of agency action - shall 
be entitled to judicial review thereof.’ Such a review is not limited, but 
it extends to "every final agency action for which there is no other 
adequate remedy in any court." In the case of Fischer et al vs. Haeberle 
(80 Fed. Supp. 652) the court held that the "Federal District Court has 
authority to exercise jurisdiction in reviewing administrative action 
taken under the Veterans Preference Act 1944". There isa long line of 
cases in which the courts have held many times that it will not review 
actions of executive officials in dismissing executive employees except 
to insure compliance with statutory provisions (see Boylan vs. Quarles, 
235 Fed. 2nd 834), however, it should be noted that in such cases the 
causes related directly to performance, reduction in force, or conduct 
in connection with official duties. Even in cases of this kind, the courts 
have looked into the facts and protected the rights of the employee as 
for example the case of Ritter vs. Strauss (261 Fed. 2nd 767) where the 
court held that the separation was not a "reduction in force" and therefore 
in violation of the statute and reversed the action of the agency. 


Courts which deny that jurisdiction is conferred upon them by the 
Act, rule that review is not available where agency action is committed 
to the agency's discretion. (Palmer vs. Walsh, 78 F. Supp. 64). However 
the Supreme Court has now made it abundantly clear that it will not 
sustain arbitrary action adversely affecting personal rights. | In the case 
of Harmon vs. Brucker (355 U.S. 579), the Secretary of the Army issued 
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a discharge certificate in form other than honorable. The court 
expressly rejected the argument that the matter was not reviewable 


because it came within agency discretion (see Murphy, Judicial Review 


of the Removal of Federal Employees: A Reexamination, 22 Fed. Bar 
Journal 25, 1962). 


The plaintiff, appellant herein, filed a statement of material facts 
as to which there is no dispute, in support of his motion for summary 
judgment (J.A. 86). These facts were not traversed by appellee and they 
do therefore stand undisputed (Rule 59, F.R.C.P.) and are controlling 
upon the court ruling on the motions before him. By this statement of 
facts it is abundantly clear that the charges against appellant resulting 
in his discharge from Federal employment are completely untenable, 
and that the action by the agency was arbitrary. When an agency thus 
exceeds its power, the action must not be construed as administrative 
discretion. “In such circumstances - judicial relief from this illegality 
would be available” (see Swartz, Administrative Law, 34 N.Y.U.L. 

Rev. 12-1959). 


CONCLUSION 


The appellant having denied the charges, and they not having been 
established by evidence, the action of the agency was arbitrary, violating 
the Constitutiona! rights of appellant, the court erred in denying plaintiff's 
motion for summary judgment. The order of the lower court should be 
reversed and the appellant reinstated. 


Respectfully submitted, 


DANIEL J. ANDERSEN 


639 Woodward Building 
Washington 5, D.C. 


Attorney for Appellant 
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DOCKET ENTRIES 
Date Proceedings 
1961 
Nov. 7 Complaint filed. 
1962 
March6 Affidavit in support of default. 
March 6 _ _—sCODeefault of Defendant. 
March 19 _ Stipulation extending time of pleading to 3/20/62. 
March 19 Consent order setting aside default, reinstating cause. 


March 28 Motion of Defendant for Summary Judgment or in Alternative 
to Dismiss P/A, Ex. 1 & 2, State of Mat. Facts. | 


Proceedings 


Stipulation extending time for Plitf to answer motion 5/15/62. 
Stipulation extending time for Pltf to answer motion 7/15/52. 
Opposition to Plaintiff's motion for Sum. Judg. 

Motion of Plaintiff for Summary Judgment, P/A. 

Statement of Material Facts in support of Plti's motion. 
Defendant's opposition to Pitf's motion for Sum. Judg. 
Hearing of Pitf's & Deft's motions, argued & submitted. 
Pitf’s objection to proposed order. J. Walsh. 

Affidavit of Plaintiff filed. 

Order denying Pltf's motion and granting Deft's motion for 
summary judgment, dismissing complaint with prejudice. 
Notice of Appeal by Plaintiff, dep. $5.00. 


Cost bond on appeal - $250 with Giens Falis Ins. Ca. 
Designation of record by Pltf & Statement of Points on appeal. 


[Filed Nov. 7, 1961] 
; COMPLAINT 
(For Declaratory Judgment and Mandatory Injunction) 

1. This is an action of a civil nature to have plaintiff's removal 
from the Classified Civil Service of the United States declared illegal, 
for reinstatement, and the amount involved exceeds $3,000.00 exclusive 
of interest and costs. 

2. The plaintiff, Anthony Pelicone, is unmarried, 44 years of age, 
and presently residing in Schenectady, New York, a citizen of the United 
States and brings this action in his own right as a permanent classified 
Civil Service employee of the United States with veteran's preference in 
the Coast & Geodetic Survey of the United States Department of Commerce. 

3. The defendant, Luther H. Hodges, is the duly appointed, acting 
and qualified Secretary of Commerce with official residence in the District 
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of Columbia and he is sued in that capacity only. As such, he is charged 
by law among other things to administer the personnel affairs in his De- 
partment. 

4. The defendants, John W. Macy, Jr., Frederick J. Lawton and 
Robert E. Hampton, are duly appointed, acting and qualified Commission- 
ers of the United States Civil Service Commission with official residence 
in the District of Columbia and they are sued in that capacity only. As 
such, among other things, they are responsible to protect the rights of 
classified Civil Service employees, to administer the laws pertaining to 


the rights and privileges of said employees, and to supervise the person- 
nel affairs of the Coast & Geodetic Survey of the United States Department 
of Commerce. 

5. On, to wit, the 30th day of November 1940, the plaintiff volun- 
teered for service in the military service of the United States. He entered 
the active military service on 2 December 1940, fought in the Battle of 
Milne Bay, has service connected disability involving injury to right shoul- 


der and to his nervous system. He was honorably discharged with decora- 
tions and citations on the lst day of October 1945 and is entitled to veter- 
an's preference under the laws of the United States. 

6. Since on or about October 1945, the plaintiff has been a classi- 
fied Civil Service employee of the United States Government, first with 
the Naval Supply Depot, Scotia, New York, then the Coast & Geodetic Sur- 
vey of the United States Department of Commerce with veteran's prefer- 
ence, ten point disability, aggregating over nineteen years of satisfactory 
service as an employee of the United States Government. His last posi- 
tion with the Coast & Geodetic Survey was that of Negative Engraver WB- 
4413-16-3(B-59), Office of Cartographer, Reproduction Division, Coast 
& Geodetic Survey. 

7. On, to wit, the 23rd day of March 1960, on request of the de- 
fendants, the plaintiff completed the Standard Form CD-79A. At Ques- 
tion #16 ''Have you ever been arrested, indicted or court martialedfor any 
reason other than for minor traffic violations?" the plaintiff answered 
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to the best of his knowledge and belief "Yes - 5/1958 - 13th Precinct 
Washington, D.C. - disorderly - forfeited $10 collateral”. 

8. Thereafter, on to wit, the 25th day of August 1960, at the in- 
sistence of the defendants, the plaintiff was called in for an informal in- 
terview. He was never charged with the knowledge that anything he might 
say could be held against him and the agent of the defendants illegally, 
improperly, and contrary to the rights of the plaintiff, proceeded to inter- 
rogate the plaintiff concerning his answers to Question #16 of the Form 
CD-79A. Upon refreshing his recollection, however, the date was actually 
25 July 1958 instead of May 1958, as he had answered on the form to the 
best of his recollection. The plaintiff then produced the receipt for the 
$10.00 forfeiture which substantiated the charge and the correct date 25 
July 1958. 

9. During the aforesaid illegal and improper interview of the 
plaintiff by the defendants, the plaintiff was illegally and improperly in- 
terrogated about an incident on 20 March 1955. The plaintiff being un- 
mindful of his rights and the significance of this interview explained the 
circumstances of this incident and, to the best of his knowledge and be- 
lief, he was not arrested at the time, he was not charged, and was released 
by the police who told him to forget about it. 

10. Thereafter, on 31 August 1960, the agent of the defendants pro- 
cured from the Metropolitan Police Department police incidentals indi- 
cating that the plaintiff was arrested on 25 July 1958 as admitted by the 
plaintiff and that on 20 March 1955 he was suspected of indecent exposure 
but released, no charges made. 

11. Prior to 11 October 1960, Mr. Joseph M. Hart, Chief, Person- 
nel Division, Coast & Geodetic Survey, agent of the defendants, improp- 
erly, illegally and contrary to the rights of the plaintiff, called the plain- 
tiff to his office and demanded his resignation and for reason made vague 
references to the interview hereinabove referred to in Paragraphs 8 and 9. 
The plaintiff refused to resign. 

12. On, to wit, the 20th day of October 1960, the said Joseph M. 
Hart illegally, improperly, without just cause and without regard for the 
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rights of the plaintiff, delivered to the plaintiff a notice of dismissal on 
grounds '(1) False statement of material fact in an official record, (2) 
Conduct unbecoming a government employee, and (3) False statement or 
statements in official investigation.” 

13. The first charge, that of making a false statement of material 
fact in an official record was based upon (1) You falsely stated the date 
of your arrest in 1958 to have been May 1958, rather than July 25, 1958 
and (2) You concealed your arrest on March 20, 1955". The plaintiff de- 
nies the charges and alleges that they are arbitrary, capricious, and abuse 
of discretion and otherwise not in accordance with law, that they exceed 
statutory jurisdiction and are completely unwarranted by the facts and the 
evidence. | 


14. The second charge, that of conduct unbecoming a government 


employee, was based upon the two incidents recited in Paragraphs 8 and 9 
dated 25 July 1958 and 20 March 1955. The plaintiff denies these charges 
and alleges that they are arbitrary, capricious and abuse of discretion and 
otherwise not in accordance with the law, that they exceed statutory juris- 
diction and are completely unwarranted by the facts and the evidence. 

15. The third charge, that of making a false statement in official 
investigation, was based upon an alleged statement made by the plaintiff 
during the interrogation as alleged in Paragraphs 8 and 9 hereof, that his 
said statements were inconsistent with an incidental report by the police 
officer called to testify, nor was there any showing that the peo even 
had knowledge of the incidentals. 

16. The Appeals Examining Office of the defendant commission- 
ers, United States Civil Service Commission, contrary to the: evidence 
and unwarranted by the facts, arbitrarily, capriciously and in violent abuse 
of discretion and in violation of the law, recommended removal of the plain- 
tiff from his Civil Service position on grounds that he failed to disclose an 
arrest on 20 March 1955 as alleged in Charge (1); that he was guilty of con- 
duct unbecoming a government employee on 25 July 1958 as alleged in 
Charge (2) and that plaintiff made a false statement during investigation in 
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that he stated "I emphatically deny that at the time of the arrest on 20 
March 1955 I made a statement to the arresting officer that I was trying 
to ‘make her'.” 

17. For the first time, and without any evidence whatsoever, the 
Appeals Examining Office of the defendants’ commissioners entered a 
ruling on the 14th day of February 1961 that the removal of the plaintiff 
was warranted "for such cause as will promote the efficiency of the serv- 
ice’, such ruling being arbitrary, capricious and abuse of discretion and 
otherwise not in accordance with the law, that they exceed statutory juris- 
diction and are completely unwarranted by the facts and the evidence. 

18. At all times, the plaintiff herein maintained efficiency ratings 
as an employee of the classified Civil Service in the United States Govern- 
ment as satisfactory; during the periodof from 1955 to date of dismissal, 


25 November 1960, the plaintiff's performance rating has been satisfactory. 
The alleged offenses giving rise to his removal, and which are denied by 


the plaintiff, have in no way adversely affected the efficiency of the serv- 
ice and plaintiff alleges that said charges were entirely outside the scope 
of his employment and in no way affected his employment as a classified 
Civil Service employee of the United States Government. 

19. By personnel action dated the 9th day of November 1960 the 
plaintiff was illegally, improperly and arbitrarily removed from his posi- 
tion as Negative Engraver, WB-4413-16-3 effective 25 November 1960 on 
charges, at least parts of which were not sustained by the Appeals Exam- 
ining Office and the Board of Appeals and Review of the defendant commis- 
sioners, The Civil Service Commission, the remaining charges are entire- 
ly unsupported by any evidence, they are arbitrary, capricious, unwarrant- 
ed by the facts and the evidence and a violent abuse of discretion, if any, 
and otherwise not in accordance with the law. In no way do these charges 
effect the employment of the plaintiff, are not related to the employment 
of plaintiff, and are entirely outside the scope of employment relating 
solely to the personal life of the plaintiff. 

20. By the action of the defendants, the Commissioners of the 
United States Civil Service Commission, through Mr. E. T. Groark, 
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Chairman of the Board of Appeals and Review on, to wit, the 15th day of 
September 1961 advised the plaintiff that the Board's action on 20 July 
1961 was final and that he has now exhausted his administrative remedies. 

21. Plaintiff alleges that he is entitled to a judgment decreeing 
and declaring that he was illegally and unlawfully separated from his po- 
sition as a Negative Engraver, WB-4413-16- 3, the Coast & Geodetic Sur- 
vey of the United States Department of Commerce and that he is entitled 
to a mandatory injunction restoring him retroactively to his position and 
grade as of the 25th day of November 1960 with all rights and emoluments. 

WHEREFORE, the premises considered, plaintiff prays as follows:- 

1, That due process issue directing and commanding the named 
defendants, and each of them, to appear and to answer the exigencies of 
this complaint. 

9. That a declaratory judgment be entered in this cause fixing and 
delivering the rights of the plaintiff as a Civil Service employee of the 
United States Government and decreeing and declaring that the plaintiff 
was illegally and unlawfully separated from his government position as 
alleged in the complaint. : 

3. That a mandatory injunction issue against the defendants, and 
each of them, directing and commanding the said defendants to restore 
the plaintiff to his proper position as Negative Engraver, WB-4413-16-3, 
in the Coast & Geodetic Survey of the Department of Commerce as of 25 
November 1960 together with all rights, benefits, emoluments and privi- 


leges flowing from a continuity of service from that date until the date of 


the judgment in this cause. 
4. And for such other and further relief as to the court may ap- 
pear just and proper. 
/s/ Anthony Pelicone 


/s/ Daniel J. Andersen 
Attorney for Plaintiff 
639 Woodward Bldg. RE 7-2153 
Washington 5, D.C. 


DISTRICT OF COLUMBIA ss: 
I, Anthony Pelicone, being first duly sworn, upon oath, do solemn- 
laint and subscribed to the 


ly swear that I have read the foregoing Comp 
statement of fact. 


same and that it is a true and correct 
/s/ Anthony Pelicone 


[JURAT the Ist day of Nov. 1961] 
JURY DEMANDED 


Plaintiff demands trial by jury. 
/s/ Daniel J. Andersen 
Attorney for Plaintiff 


[Filed March 28, 1962] 
MOTION FOR SUMMARY JUDGMENT OR 
IN THE ALTERNATIVE TO DISMISS 
Come now defendants by their attorney, the United States Attorney 
for the District of Columbia, and respectfully move this Court for sum- 
the complaint for the reasons 


mary judgment or alternatively to dismiss 


muine issue of material facts and defendants are 


that 
1. There is no ge 


entitled to judgment as a matter of law, and 


2. That the complaint fails to state a claim upon which relief can 


be granted. 

Attached hereto, incorporated herein and made a part hereof are 
certified copies of official records of the Civil Service Commission (mark- 
ed as Defendants’ Exhibit No. 1) and certified copies of official records of 
{ Commerce (marked 


the Coast and Geodetic Survey of the Department o 


as Defendants’ Exhibit No. 2). 
/s/ Joseph M. Hannon /s/ David C. Acheson 
Assistant U. S. Attorney United States Attorney 
/s/ Frank Q. Nebeker /s/ Charles T. Duncan, Principal 
Assistant U.S. Attorney Assistant United States Attorney 


[Certificate of Service] 
So ——— 


[Filed March 28, 1961] 


STATEMENT OF MATERIAL FACTS AS 
TO WHICH THERE IS NO DISPUTE 


The material facts appear in the administrative record ‘which is 


made a part of the motion for summary judgment or to dismiss the com- 
plaint as defendants' exhibits land 2. The following is a summary of 
the more pertinent details: i 

1. Plaintiff was employed by the Department of Commerce, 
Coast and Geodetic Survey as a Negative Engraver from April 
19, 1948. He was preference eligible within the meaning of the 
Veterans’ Preference Act of 1944. 

2. By thirty days advance written notice, dated October 20, 
1960, which recited detailed chafges, plaintiff was advised of his 
proposed removal from Government service. 

3. On November 25, 1960, after plaintiff replied in peeanine 
to the charges, he was removed from Government service, the 
charges having been sustained. : 

4. Full appeal, according to all applicable procedural regu- 
lations, was had before the Civil Service Commission, resulting 
in affirmance of the removal action. : 

5, The charges upon which the removal action was affirmed 
by the Civil Service Commission were -- | 

a. The second part of Charge I charging "You concealed 
your arrest on March 20, 1955," on a complaint of indecent 
exposure. 

b. Charge 2(a) charging "On or about the night of July 

25, 1958, in downtown Washington, D. C., you accompanied 

a Negro prostitute to a hotel located near Thirteenth and M 

Streets, N. W. Shortly after entering the hotel room with the 

prostitute you were arrested and charged with disorderly con- 

duct. You elected to forfeit $10 collateral." 
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c. Charge 3 charging "In an interview with Mr. Bruce 
Levett and Mr. Bernard Fitspatrick in the Office of Investi- 
gations and Security Control, Department of Commerce, on 
August 25, 1960, you stated in substance with respect to your 
arrest on March 20, 1955, that you did see a colored girl sit- 
ting on a bench in the waiting room at the Union Station, Wash- 
ington, D. C. at approximately 1:00 a.m. on March 20, 1955; 
that she smiled at you; that because of the fact that you had 
noticed police officers some fifteen feet away you remarked 
to her *The bluecoats are over there’; and that you made this 
remark because you thought the girl was ‘out sporting’ and 
you merely wished to warn her. 

"On the other hand, at the time of your arrest on March 
20, 1955, you stated to the arresting police officer that you 
smiled at the girl, that she smiled back, and that you were 
trying to ‘make’ her." 
/s/ David C. Acheson 
United States Attorney 


/s/ Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Frank Q. Nebeker 
Assistant United States Attorney 
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EXCERPTS FROM DEFENDANTS’ EXHIBIT NO. 1 


2 November 1960 


The Chief, Appeals Examining Office [Rec'd Nov. 3 1960 
Bureau of Departmental Operations Bur. Dept. Oper, 

U. S. Civil Service Commission 
Washington 25, D.C. 


Dear Sir: 


I have just now received a letter from Mr. Joseph M. Hart, 
Chief, Personnel & Safety Division, Coast & Geodetic Survey, dated 
the 2nd day of November, 1960 advising that he had given full con- 
sideration to the charges placed against me by his letter of 20 Octo- 
ber 1960 and that it was his decision that I be removed from my em- 
ployment with the United States government at the close of business 
on 25 November 1960. 


Mr. Hart advised me of my right to appeal and he stated that 
this appeal must be (a) be in writing, (b) set forth your reasons for 
contesting the removal, etc., and (c) be submitted no later than ten 
days after you are removed. | 


In exercising my right to appeal I refer to my affidavit of 20 
October 1960, copy of which is attached hereto. 


As for my reasons for contesting the removal, I deny that I 
made any false statements of material facts in an official record, I 
deny conduct unbecoming a government employee, and I deny making 
false statement or statements in official investigation and I demand 
strict proof of these charges. 


I do hereby demand a hearing on these charges and confrdnta- 
tion of witnesses relied upon by the government to sustain these 
charges. Future correspondence concerning this matter will please 
be directed to my attorney Daniel J. Andersen, 639 Woodward Build- 
ing, Washington 5, D.C., Telephone - REpublic 7-2153. | 


Very truly yours, | 


/s/ Anthony Pelicone 
Reproduction Division 
Office of Assistant Director 

of Cartography 
Coast and Geodetic Survey 


cc: Mr. Joseph M. Hart 


Defendants’ Ex. No. 1 (Cont'd) 
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Statement of Federal Service - Anthony Pelicone 


Navy Dept., Scotia, N- Y¥. 
W. S. Indef. Appt. 


Conv. Prob. Status 


Resignation 


Coast and Geodetic Survey, Washington, 


Temp. Appt- 


Periodic Step Inc. 


Conv. to Prob Appt. 


and Promotion 


Periodic Step Inc. 


Periodic Step Inc. 


Promotion 


Promotion 


Periodic Step Inc. 


Periodic Step Inc. 


Reassignment 


Removal 


10-8-45 Laborer, $.80 p/h 


7-29-46 Laborer, $.98 p/h 


6-20-47 Laborer, $.98 p/h 


D.C. 


Lithographic 
Pressman, NUC 
Level 3-1, $.92 p/h 
Lithographic 
Pressman, NUC 
Level 3-2, $1.02 p/h 


Negative Engraver 
NUC Level 4-1, 
$1.02 p/h 


Negative Engraver 
NUC Level 5-2, 
$1.13 p/h 


Negative Engraver 
NUC Level 5-3, 
$1.26 p/h 


Negative Engraver 
NUC Level 11-1 
$1.55 p/h 


Negative Engraver 
NUC W-16-1 
$2.08 p/h 


Negative Engraver 
Level W-16-2, 
$2.33 p/h 


Negative Engraver 
Level W-16-2, 
$2.57 p/h 


Negative Engraver 
WB-16-3, $3.12 p/h 


Negative Engraver 
WB-16-3, $3.26 p/h 


4-19-48 


5-1-49 


8-21-49 


6-10 51 


6-22-52 


12-21-52 


6-20-54 


8-21-60 


11-25-60 


2nd CSC Reg. Ltr. 
File HFM: rem. of 
8 October 1945, War 
Serv. Reg. V 


Temp.Reg. VIII, Sec- 
tion 5 


CSC Dept. Cir. 404 of 
1-20-43 


C-11468 dated 4-19-48, 
C.S. Reg. 2-114 (a) 


Sec. 8 of Adm. Order 
202-24 


Cert. E-10938 dated 
8-4-49, C.S. Reg. 
8.103 


Sec. 8 of Admin. Order 
202-24 


C.S. Reg. 8.108 (a) 


C.S. Reg. 8.108 (a) (1) 


C.S. Reg. 2.501 


Defendants’ Ex. No. 1 (Cont'd) 
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35-rec 
20 October 1960 


Mr. Anthony Pelicone 

c/o Reproduction Branch 

Office of Assistant Director for Cartography 
Coast and Geodetic Survey 

Washington, D. C. 


Dear Mr. Pelicone: | 


This is notice that I propose to remove you from your posi- 
tion as Negative Engraver WB 16-3, Reproduction Division, Office 
of Assistant Director for Cartography. The charges against you 
are: (1) false statements of material fact in an official record, 

(2) conduct unbecoming a Government employee, and (3) false 
statement or statements in official investigation. The reasons sup- 
porting these charges are: 


Charge 1. False statements of material fact in an official 
record - On March 23, 1960 you executed Department of Com- 
merce Form CD-79a, "Personal History Statement (Personnel 
Security)". Question No. 16 on this form read as follows: "HAVE 
YOU EVER BEEN ARRESTED, INDICTED OR COURT MARTIALED 
FOR ANY REASON OTHER THAN FOR MINOR TRAFFIC VIOLA- 
TIONS? £7 YES £7 NO." 


| 
To this question you answered "YES." The question then con- 
tinued, "IF YOUR ANSWER IS " YES" GIVE THE FOLLOWING: 
DATE, PLACE, CHARGE, DISPOSITION.” You then inserted the 
following data enclosed by quotation marks: DATE: "5/58." PLACE: 
"13th Precinct, Washington, D. C.". CHARGE" "Disorderly." DIS- 
POSITION: "Forfeited $10 collateral." | 


At the beginning of the form you were advised: "Instructions - 
Read the certificate at the end of this questionnaire before complet- 
ing your answers. Print or type all answers. All questions and 
statements must be completed. If proper answer is "no," or "none," 
so indicate. If more space is required, use Remarks section." 


At the end of the form you signed the following certification: 
"T place my signature below in certification that the information con- 
tained herein is the truth to the best of r“y knowledge and belief and 
I understand that a knowing and willful false statement on this’ form 
can be punished by fine or imprisonment. (See U.S. Code, Title 18, 
Section 1001)." 


Defendants’ Ex. No. 1 (Cont'd) 


Mr. Anthony Pelicone 
20 October 1960 


Information has now been received by the Department that 
(2) you were arrested on July 25, 1958, by the Metropolitan Police 
Department, Washington, D. C., for "DISORDERLY (Prost.)" and 
forfeited $10 collateral and (2) you were also arrested on or about 
1:50 a.m. on March 20, 1955, by Private T. R. Morehead of the 
Terminal Police at Union Station, Washington, D.C. ona complaint 
of indecent exposure. 


It appears to me, therefore, that you made a false and incom- 
plete answer to Question No. 16 quoted above in that (1) you falsely 
stated the date of your arrest in 1958 to have been in May, 1958, 
rather than on July 25, 1958, and (2) you concealed your arrest on 
March 20, 1955. Accordingly, the above-quoted certification which 
you signed was false. 


The foregoing facts are deemed to be material facts in that 
they relate to subject-matter into which it is essential to inquire 
officially as a basis for determining your suitability for continued 
employment in the Department. 


Charge 2. Conduct unbecoming a Government employee - 
a. On or about the night of July 25, 1958, in downtown Washington, 
D. C., you accompanied a Negro prostitute to a hotel located near 
Thirteenth and M Streets, N. W. Shortly after entering the hotel 
room with the prostitute, you were arrested and charged with dis- 
orderly conduct. You elected to forfeit $10 collateral. 


b. On or about’ March 29, 1955, at approximately 1:50 a.m. in the 
waiting room at the Union Station, Washington, D. C., you appeared 
before one Dorothy Gaskin, Negro, age then 25 years, 411 Indepen- 
dence Avenue, S.E., who was seated in the waiting room, and ex- 
posed your privates to her while you were standing a few feet away. 
Your conduct was reported to the Terminal Police, and you were 
arrested a few minutes later while hurrying to the front door by a 
Terminal Police Officer. You were taken toa police station but 
released after a short time as the complainant did not wish to prose- 
cute. 


Charge 3. False statement or statements in official investi- 
gation - In an interview with Mr. Bruce Lovett and Mr. Bernard 
Fitzpatrick in the Office of Investigations and Security Control, 
Department of Commerce, on August 25, 1960, you stated in sub- 
stance with respect to your arrest on March 20, 1955, that you did 
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Mr. Anthony Pelicone 
20 October 1960 


see a colored girl sitting on a bench in the waiting room at the 
Union Station, Washington, D. C. at approximately 1:00 a.m. on 
March 20, 1955; that she smiled at you; that because of the fact 
that you had noticed police officers some fifteen feet away you 
remarked to her "The bluecoats are over there; and that you 
made this remark because you thought the girl was "out Sporting 
and you merely wished to warn her. 


On the other hand, at the time of your arrest on March 20, 
1955, you stated to the arresting police officer that you smiled 
at the girl, that she smiled back, and that you were trying to | 
"make" her. 


Obviously, these two statements are mutually inconsistent. 
At least one of the two statements, that in the first paragraph of 
this charge, appears to be false, by your own previous statement 
on March 20, 1955 when you were arrested. 


You may answer these charges personally and in writing 
tome. You may also submit affidavits in support of your answer. 
You will be allowed 10 days from the date of this letter to submit 
your answer. Full consideration will be given to any answer you 
may submit. 


As soon as possible after your answer is received, or after 
expiration of the 10-day limit if you do not answer, a written de- 
cision will be issued to you. 


During the 30-day advance notice period to which you are 
entitled under section 14 of the Veterans’ Preference Act, you: 
will remain in an active duty status at your present grade and 
salary. 
Very truly yours, 


Chief, Personnel and 
Safety Division 
Coast and Geodetic Survey 


cc: Mr. Daniel J. Andersen 
Attorney at Law 


Defendants’ Ex. No. 1 (Cont'd) 


35/al 
2 November 1960 


Mr. Anthony Pelicone 

c/o Reproduction Division 

Office of Assistant Director for Cartography 
Coast and Geodetic Survey 

Washington, D. C. 


Dear Mr. Pelicone: 


My letter of 20 October 1960 which you received on 21 Octo- 
ber 1960 informed you of the proposal to remove you from your po- 
sition of Negative Engraver, WB-16-3, Reproduction Division, Of- 
fice of Assistant Director for Cartography. The charges against 
you set forth in my letter of 20 October 1960 are: (1) false state- 
ments of material fact in an official record; (2) conduct unbecoming 
a Government employee, and (3) false statement or statements in 
official investigation. Specific reasons supporting these charges 
were set forth in my letter of 20 October 1960. 


I have given full consideration to the information contained in 
an affidavit executed by you before Florence N. Williams, Notary 
Public, District of Columbia, on 27 October 1960, which affidavit 
was transmitted to me by a letter from Daniel J- Andersen, Attorney 
at Law, 639 Woodward Building, Washington, D. C., dated 27 October 
1960. I find, however, that the charges numbered 1, 2, and 3 in my 
letter of 20 October 1960 and also repeated above are fully supported 
by the evidence and warrant your removal to promote the efficiency 
of the service. It is my decision, therefore, that you be removed at 
the close of business on 25 November 1960. 


As a veteran preference employee you have a right under Sec- 
tion 14 of the Veterans’ Preference Act to appeal this action to the 
Chief, Appeals Examining Office, Bureau of Departmental Opera- 
tions, United States Civil Service Commission, Washington 25, D. C. 
In order to be considered, your appeal must (a) be in writing, (b) set 
forth your reasons for contesting the removal, with offer of proof 
and such pertinent documents as you are able to submit, and (c) be 
submitted no later than ten days after you are removed. 


Very truly yours, 


Joseph M. Hart 
Chief, Personnel and Safety 
Division, Coast and Geodetic Survey 


Received: Date 
Anthony Pelicone 
When requested to sign the above receipt, Mr. Pelicone stated he did not care to do 
go on the advice of his Attorney. The original of this letter was delivered to Mr. 
Pelicone in person at about 2PM on 11/2/60 in the presence of Mrs. Aerial Langston. 
Mr. Pelicone accepted the letter and departed. 
/s/ 


I concur in the above statement: 
/s/ Aerial Langston 11/2/60 


Defendants’ Ex. No. 1 (Cont'd) 
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NOTIFICATION OF PERSONNEL ACTION ea 


. NAME (* * *) 2. DATE OF BIRTH |3. IDENTIFICATION 
PELICONE, Anthony (Mr.) 11-3-17 SEE 
THIS IS AN OFFICIAL NOTICE OF THE PERSONNEL ACTION DESCRIBED BE- 
BELOW, WHICH AFFECTS YOUR EMPLOYMENT. GENERAL INFORMATION 
CONCERNING YOUR EMPLOYMENT APPEARS ON THE REVERSE SIDE OF 
THIS FORM. 
NATURE OF ACTION 6. EFFECTIVE DATE 7 *** 

OF ACTION 

Removal 11-25-60 


FROM- 
Negative Engraver 


WB-4413-16-3 $3.26 per hour 

(B-59) 
Office of Cartography 
Reproduction Division TION OF OFFI 
Negative Engraving Branch BY WHICH EM- 
Instrument Flight Chart Section PLOYED 


Washington, D. C. DUTY STATION 


|x| Yes 12. APPORTIONED +a 
POSITION ! 
13. VETERAN PREFERENCE | 14. TENURE GROUP 15. POSITION OCCUPIED 
*** 10-pt. Disab. * * * IS IN THE: 
Competitive was 
x 1-A Service | 
16. APPROPRIATION 17. PAYROLL DEDUCTIONS 118, oes 


From: CSR (eee FEGLI 
To: S&E, C&GS x X 


19. REMARKS: i 

* eK xe * i -—*e * 
This action is taken to effect your removal due to (1) false statements of material 
fact in an official record, falsely stating date of your July 25, 1958 arrest for Dis- 
orderly (Prost.) as occurring in May 1958 and concealing your arrest on March 20, 
1955 for complaint of "indecent exposure", (2) conduct unbecoming a Government 
employee due to circumstances involved in the above two arrests and/ (3) false 
statement or statements in that the information you gave to officials of the Office of 
Investigations and Security, Department of Commerce, on 25 August 1960 was not 
in agreement with statements made to the arresting officer on 20 March 1955. 
As a veteran preference employee you have a right under Section 14 of the Veterans’ 
Preference Act to appeal this action to the Chief, Appeals Examining |Office, Bureau 
of Departmental Operations, United States Civil Service Commission, Washington, 
D.C. In order to be considered, your appeal must (a) be in writing, (b) set forth 
your reasons for contesting the removal, with offer of proof and such pertinent docu- 
ments as you are able to submit, and (c) be submitted no later than ten (10) days 
after you are removed. | 
20. EMPLOYING DEPARTMENT OR 22. SIGNATURE (* * * ) 

AGENCY 

Department of Commerce /s/ Joseph M. Hart 
Coast and Geodetic Surve Personnel Officer 
23. DATE: 
11-9-60 
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UNITED STATES GOVERNMENT DEPARTMENT OF COMMERCE 


Memorandum OFFICE OF THE SECRETARY 


Mr. Joseph M. Hart DATE: September 7, 1960 
Chief, Personnel Division 
Coast and Geodetic Survey 


THROUGH: Mr. Carlton Hayward 
Director, Office of Personnel Management 
Director 
Investigations and Security 


Anthony Pelicone 
Negative Engraver 
Coast and Geodetic Survey 


During the course of an investigation which is being conducted 
by this office on the basis of a request from Coast and Geodetic Sur- 
vey for security clearance for the above-named employee, informa- 
tion was disclosed which raises a serious question of his suitability 
for continued employment with the Department. 


The Metropolitan Police Department advised that employee has 
been arrested on two occasions by that agency; he was arrested on 
March 20, 1955 for "Inv. of Indecent Exposure,” disposition of which 
was "Released"; he was arrested on July 25, 1958 for "Disorderly 
(Prost.)", disposition of which was an election to forfeit $10.00 col- 
lateral. It should be noted that employee on his Personal History 
Statement, Form CD-79a, dated March 23, 1960, which he submitted 
in connection with your current request for security clearance, an- 
swered question number 16 relative to whether he had ever been ar- 
rested by stating that he was arrested in May, 1958 for "Disorderly" 
and forfeited $10.00 collateral. He did not show his arrest of March 
20, 1955. 


On August 25, 1960, employee was interviewed in this office. 
He was asked to recount the circumstances of his arrest of July 25, 
1958. He expressed his willingness to cooperate and quite willingly 
stated that the arrest occurred on a Friday night after he had had 
several drinks. He explained that Friday night is his drinking night, 
that on this particular night he was ona downtown street when he was 
approached by 2 prostitute and consented to accompany her to a hotel 
located near Thirteenth and M Streets, N.W. He stated that he had 
just entered the hotel room with the girl when he was arrested by two 
MPD policemen and charged with disorderly. He stated that he had 
not had a chance to disrobe. At this point, employee admitted that 
the prostitute was a Negro. He stated that this was the only time when 
he had been "involved" with a Negro and expressed the hope that it 
was the last. 
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Employee was then asked to relate the circumstances under 
which he was arrested on March 20, 1955. Employee seemed to be 
quite surprised that this office knew of this arrest, appeared ex- 
tremely upset and, at first, indicated that it was not the Depart- 
ment's business to inquire into this matter. He also stated that he 
had been assured by police officers that the incident of March 20, 
1955 was not an arrest and would not appear on the records of the 
MPD. After considerable discussion, employee reluctantly gave the 
following account of the arrest: 


He stated that during the late evening of March 19, 1955, ‘after 
visiting several bars, he proceeded to the Cross Roads Night 
Club where, while drinking at the bar, he became friendly with 
a group of other patrons. He agreed to meet some of them 
later that evening at Union Station after one of them was)to 
board a train. He advised that in the early morning of March 
20, 1955 at about 1:00 A.M. while at Union Station waiting to 
meet the aforementioned group he was arrested. He stated 
that the policeman told him that an allegation had been made 
that he had exposed himself to a colored female who had been 
sitting on one of the benches in the waiting room area. Em- 
ployee stated that he did see the colored female sitting on the 
bench, that she had smiled at him and because of the fact that 
he had noticed police officers some fifteen feet away he re- 
marked to her, "The bluecoats are over there.” He explained 
that he made this remark because he thought the girl was ‘out 
sporting” and he merely wished to warn her. 


Employee emphatically denied having exposed himself and 
stated that he made such denials when he was arrested. | He ad- 
vised that the the colored girl apparently dropped the charges 
because he was released shortly after he was taken to the po- 
lice department. He explained that at the time the officer 
placed him under arrest, the officer requested that he open his 
coat in order to ascertain whether he was then exposed.; Em- 
ployee stated that, of course, the check proved negative be- 
cause he had not exposed himself. 


Employee made vigorous protestations of his innocence and 
branded the incident as one of false accusation. He further 
stated that the only reason he did not bring civil suit was be- 
cause his friends had dissuaded him by pointing out that/such 
an action would cause considerable notoriety. Employee 
volunteered that the incident of March 20, 1955 had caused 
him a great deal of mental and emotional distress. He stated, 
for example, that subsequent to the arrest he became very 
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much interested in a young lady to the point he was thinking 
of marrying her. He stated that he decided to refrain from 
seeing her any more because he feared that she might some 
day find out about the arrest. When employee was asked why 
he allowed the incident to influence him so profoundly if, as 
he claimed, he was an innocent victim of circumstances he 
stated, in reply, that the very nature of the accusation was SO 
humiliating that he could not get it off his mind. 


On August 31, 1960, 2 representative of this office contacted 
the Metropolitan Police Department where he obtained the following 
arresting officer's report of the arrest of employee on March 20, 
1955: 

"Dorothy Gaskin, colored, female, 25 years, 411 Independence 
Avenue, S. E. reports about 1:50 A.M., 3/30/55, while seated 
in the waiting room of Union Sta. the above subject exposed 
his privates to her while he was standing a few feet away. 
Subject was arrested by Pvt. T- R. Morehead of the Terminal 
Police as he was hurrying for the front door, states he smiled 
at girl and she smiled back and that he was trying to make 
her. Denies exposing himself at any time. Complainant does 
not wish to prosecute.” 


The foregoing is furnished for your administrative considera- 
tion. You are cautioned that the sources mentioned herein are not to 
be revealed or compromised during any interview of employee. 

| 


Please advise this office of your decision as to employee's 
suitability for continued service with Coast and Geodetic Survey- 


/s/ John W. Phillips 


[Date "3/30/55" in above quotation is typographical error, should 
read "3/20/55" Re-checked by Bruce Lovett today. JS Meyers 
10/19/60-] 
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AFFIDAVIT OF ANTHONY PELICONE 
IN ANSWER TO CHARGES DATED 20 OCTOBER 1960 


DISTRICT OF COLUMBIA SS: | 

I, Anthony Pelicone, being first duly sworn depose and say that 
Iam presently employed as a Negative Engraver, WB16-3, The Pro- 
duction Division, Office of Assistant Director for Cartography, Coast 
and Geodetic Survey; that on 21 October 1960 I received from Mr. 
Joseph M. Hart, Chief, Personnel and Safety Division, 2 statement of 
charges dated 20 October 1960 stating that he proposed to remove me 
from my position on the following charges and that Iam allowed ten 
(10) days to answer these charges. 

| 


(1) "False Statements of Material Fact in an Official Record” 


| 

Mr. Hart states that the false statement of a material fact 
is that in completing the Form CD-79A, I gave the date of the admit- 
ted arrest as May, 1958 rather than the actual date of 25 July 1958 
and that I concealed an arrest on 20 March 1955. 

In answer to these charges, I say that when I received the 
said form CD-79A, in coming to question #16 I gave it honest and 
thoughtful consideration. I had never filled out a form such as this 
before and I was well aware of the problem I had concerning a disor- 
derly charge. At the moment I could not recall the exact date but to 
the best of my knowledge and belief at the time I thought it was) May, 
1958. On that date I was solicited by a woman and, being unmarried 
and having had a few drinks, I went with her to a hotel. We went into 
the room and that is as far as this incident went because the police 
entered and said this woman was a prostitute. I did not have rela- 
tions with the woman and the police nevertheless took me to the pre- 
cinct where I was charged with disorderly conduct and forfeited de- 
posit in the amount of $10.00. Naturally, I have been disturbed over 
this incident but to the best of my knowledge and belief I answered 
question #16. Thereafter I was called in for interrogation upon this 
admission and I related the truth about it. Subsequently, because of 
the great concern which was exhibited because of this admission, I 
searched through my files and I found the receipt for this deposit 
which was forfeited and that receipt states that at 11:40 P.M. on 25 
July 1958 I was charged with "disorderly" at the 13th Precinct, Case 
#2557 and I elected to forfeit the collateral. On the basis of this I 
deny that the charge was "disorderly" (prost.) as stated by Mr. Hart 
and I deny that there was any effort on my part to withhold informa- 
tion but rather to the best of my knowledge and belief I revealed ev- 
erything. | 

As for the charge that I concealed an arrest on 20 March 
1955, I do hereby state that I did not conceal this because there was 
not an arrest at that time as I understand it. I did reveal this! infor- 
mation at the subsequent investigation concerning this incident. I 
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was at the Union Station and a girl smiled at me and I smiled back 
thinking perhaps it was 2 solicitation but I emphatically deny an ar- 
rest. The terminal police took me and the woman into an office and 
the woman did not file a complaint and, though I was fingerprinted, 
etc., in the regular course of police activity, I was not required to 
post a bond, I was not arrested, and, after the incident, the police 
indicated that they get many unsubstantiated complaints and told me 
to forget about it. I freely ‘admitted the disorderly charge for which 
I forfeited $10.00 and there was no reason whatsoever why I should 
withhold information concerning the incident on 20 March 1955 and 
I freely discussed this with the investigators. 


(2) "Conduct Unbecoming a Government Employee" 


I will readily admit that Iam ashamed of the incident on 
25 July 1958. This is the only arrest I have ever had in my life and 
I can't help but feel that I was trapped into this situation. As I indi- 
cated above, I was walking down the street and this person solicited 
me and invited me to the hotel near 13th and M Streets Northwest. 

I do not know if she was colored but I do know that I did not commit 
an immoral act with her and that I was charged with disorderly con- 
duct. The police officer indicated that he knew this woman to be a 
known prostitute but I did not know that and the police officer indi- 
cated that they were trying to get the hotel for permitting prostitu- 
tion. Ido not know if the woman was charged but I know she was 
not taken to the precinct with me and for all I know this woman was 
a plant for the purpose of getting the hotel and I was the innocent 
victim. Nevertheless, I posted the $10.00 collateral as was re- 
quested and I have been in no trouble since that time nor will I ever 
be taken in again. 

As for the charge on 20 March 1955, I emphatically deny 
that I exposed myself to anyone and admit that there was an exchange 
of smiles with the woman who apparently made a complaint but who 
refused to make a charge and, according to my understanding of this 
incident, I was not considered arrested. These are the only two 
plots on my record. I have worked honestly and faithfully in the gov- 
ernment service for nineteen (19) years and it seems incredible that 
these incidents should bring about this effort toward ruining my 
career. 


(3) "False Statement or Statements in Official Investigation" 


Mr. Hart charges that in the investigation I admitted see- 
ing the girl in the waiting room and that she smiled at me, that be- 
cause of that fact I noticed police officers some fifteen feet away and 
remarked to her "The blue coats are over there" and that I made 
this remark because I thought the girl was out "sporting" and I 
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merely wished to warn her. This I emphatically deny that at the 
time of the arrest on 20 March 1955 I made a statement to the 
arresting officer that I was trying to "make" her. As I recall, at 
the time the officer made the statement that I was trying to "make" 
her which I deny and I think it is ridiculous that Mr. Hart should 
charge me with a false statement in an official investigation at the 
time on the basis of these facts. I emphatically deny that I have 
made any false statements and that all the information revealed 
concerning these unfortunate incidents has been the truth to the 
best of my knowledge and belief. 


In November of 1940 I volunteered my services in'the 
Army of the United States and I served in combat duty with approx- 
imately five years' service, two years of which was overseas duty. 
In combat I was injured and developed a nervous condition for which 
I now receive 20% disability. I have served my country faithfully 
in the military service and as a civil servant. Except for the two 
incidents involved in this situation, my record is as good as can be 
expected from one of my ability and heritage. I do solemnly feel 
that the charges are unwarranted and certainly not sufficient to ruin 
my career. 


/s/ Anthony Pelicone 


Subscribed and sworn to before me this 27th day of 
October, 1960. | 


/s/ Florence M. Williams 
Notary Public, D. C. 
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UNITED STATES CIVIL SERVICE COMMISSION 
APPEALS EXAMINING OFFICE 


In the Appeal of: 
ANTHONY PELICONE, 
Appellant 


Room 223 
Pension Building 
Washington, D.C 


Wednesday, January 4,1961 
The above-entitled matter came on for hearing, pursuant to 
notice, at 9:30 o'clock a.m. 
BEFORE: 
MICHAEL E. SEDMAK, Appeals Examiner. 
PRESENT: 
ANTHONY PELICONE, the Appellant. 


D.J. ANDERSEN, 639 Woodward Building, Washington, D.C., 
on behalf of the Appellant. 


MLE. ERICKSON, Attorney Advisor, Department of 
Commerce. 


B.A. STOL, Assistant General Counsel, Department of 
Commerce 


JOSEPH M HART, Personnel Division, Coast and 
Geodetic Survey, Department of Commerce. 


PROCEEDINGS 

(An introductory statement was made by the Appeals Examiner 
in regard to the nature and scope of the hearing. The parties participating 
in the hearing were informed by the Appeals Examiner that there would 
be no right to a further hearing or to present witnesses or any evidence 
available at this time.) 

EXAMINER SEDMAK: On the record. 

Mr. Pelicone, would you stand please and raise your right hand? 
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Thereupon, 
ANTHONY PELICONE 
was called as a witness for and on his own behalf and, having been first 
duly sworn, assumed the witness stand and was examined and testified 
as follows: 

EXAMINER SEDMAK: Mr. Pelicone, I direct your attention to the 
file before me and ask whether or not you have had an opportunity to 
review this? Have you had a chance to review this file? (File handed 
to the witness.) 

MR. ANDERSEN: Yes. 

EXAMINER SEDMAK: Mr. Pelicone, you say you have had an 
opportunity to review this? 

THE WITNESS: Yes, I have. 

EXAMINER SEDMAK: Mr. Andersen, have you also had an 
opportunity to review this? 

MR. ANDERSEN: Yes. 

EXAMINER SEDMAK: We are prepared to proceed. 

Mr. Andersen, would you like to state briefly what you intend to 
show to the Examiner at this proceeding ? 

MR. ANDERSEN: Well, if it please the Examiner, I represent 
Mr. Pelicone, who has been dismissed from his employment with the 
Government as of November 25th, based upon charges submitted by 
Mr. Hart on the 20th of October, 1960. 

Mr. Pelicone has been an employee of the Government for 19 
years, and he is a veteran presently under disability pension for injuries 
received during the war. He is a man that has a nervous condition asa 
result of the war. 

Mr. Pelicone was asked to fill out Form CD 79-A, and this was 
the first time he had been confronted with such a form, and when he 
came to question No. 16, the question of whether or not he had ever 
been arrested, he answered it to the best of his knowledge and belief. 
There is nothing in this record that would show or even tend to indicate 
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that Mr. Pelicone has at any time tried to withhold information from 
the Government. It's true that he did have an unfortunate experience, 
and that was explained in his affidavit. He will testify that he is single, 
that he has never been married; that on this particular occasion in 1958 
he was solicited by a woman; he did go to a hotel with her, but they 


never did disrobe; there wasno illicit relationship, and the police entered 


the room before anything like that could occur. 

Of course, we don't take the position that a man in his position is 
deprived of the natural urgencies that a man has, and I don't think that 
the relationship with women is anything that should disqualify a man 
from his position in the Government anyway. But in this situation there 
was no relationship, and the police advised him, and he will testify that 
the police advised him at that time that they knew she was a prostitute; 
that they were trying to get the hotel; and they took him down to the 
police station where he was booked on a charge of disorderly, and he 
forfeited $10.00. 

Now that was the information that he had in him mind when he 
answered this Question 16 in the affirmative. Now he answered that 
question to the best of his knowledge and belief. It's true he did have 
the wrong date; instead of being July, it was May. But nevertheless, 
that was his answer to the best of his knowledge and belief at that time. 

Thereafter he was called in for an interview, and at no time was he 
charged with the fact that he did not have to make a statement, and that 
anything that he might say could be held against him. But nevertheless, 
they elicited from him information concerning his past. Part of that 
was the incident in 1955, and he will testify that the investigators indicated 
that that was not a serious offense; that he didn't have to worry about it 
anyway, but to tell them about it, so he told them about it. And that 
situation is set forth in his affidavit, where he went to Union Station and 
suddenly was charged -- suddenly was told by the police that a woman 
had complained of indecent exposure. 
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Now nothing came of this at all; he was not held. True, he was 
fingerprinted, mugged, and so forth, but it was his honest belief that he 
was not arrested. At that time the police told him that this is just 
another incident, go about your way and consider it a nightmare, which 
he did. And in his honest belief, at the time he was filling out this form, 
he did not feel that he was arrested at the time, or that this was anything 
that had to be reported. 

Now on the investigation he voluntarily gave the information, so 
there can never be a feeling that Mr. Pelicone withheld any information 
at any time. ! 

Now these two incidents are the only two incidents in his life that 
make a black mark. 

Now I submit that he has probably had intercourse a women, 
but that certainly should not be grounds for dismissal. After all, he 
has been in the Service. We know what happens in the Service, too. 

Mr. Pelicone has a wide range of friends, all of whom highly 
regard him. I think he has done a good job for the Government, both 
in a military way and in a civil way, and to charge him with making false 
statements, first because he said May when it should have been July -- 
and he was doing the answering to the best of his knowledge and ability 
at the time; it was to the best of his knowledge and there was no intent 
to make a false statement at all. He answered No. 16 to the best of his 
ability. It was amplified by interview, and even today he doesn't feel 
that the incident of 1955 was one that was required to be revealed on this 
form, since he was not charged -- it was an incident that came up; he 
answered the questions; there was no charge made and he went on home. 

Now as to conduct unbecoming a Government employee, well I 
just submit that these are two incidents that probably you andiI may not 
be involved in, but we may at that, and I can't feel that this should be 
adequate grounds to ruin this man's career in the Government. 

I submit that Mr. Pelicone will tell the whole story here, and I 
trust that the Examiner will view it favorably. 
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I might say, too, that it will come out during the course of this 
hearing that Mr. Hart has accepted the police entry as a matter of fact. 
He has stated, for example, in his affidavit, that Mr. Pelicone did 
indecently expose himself. Now that is not a fact at all, and it's a 
conclusion by Mr. Hart, and I don't think it should be considered by the 
Examiner. I don't think that the police incidental should be considered 
by the Examiner without having the policeman here for cross-examination. 
They state in the affidavit that this woman made the charge against the 
suspect, and then -- and that is in quotes -- and then we have to assume 
that the suspect is Mr. Pelicone. They claim that they made a typo- 
graphical error in the date. It may have been an entirely different 


person for all we know, and I don't think that the Examiner should con- 


sider that police incidental without have the police officer here to 
identify Mr. Pelicone and to make sure that this is the man that was 
involved. 

That is sufficient to outline our position in the matter. 

EXAMINER SEDMAK: Mr. Erickson, have you any statement to 
make? 

MR. ERICKSON: The only statement I wish to make is that we are 
not concerned with Mr. Pelicone'’s love life, we are concerned with the 
fact that he was arrested, or taken into custody, and that he omitted to 
inform us of that when questioned or when filling in his form 79-A. 

EXAMINER SEDMAK: You may proceed, Mr. Andersen. 

DIRECT EXAMINATION 
BY MR. ANDERSEN: 

Q. Mr. Pelicone, you have already been sworn. Will you in your 
own words now tell -- 

EXAMINER SEDMAK: Before you do that, would you identify 
yourself for the record? 

THE WITNESS: Anthony Pelicone. 

EXAMINER SEDMAK: And your residence address ? 

THE WITNESS: The Chastleton, 1701 - 16th Street, Northwest. 

EXAMINER SEDMAK: You may proceed, Mr. Andersen. 
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BY MR. ANDERSEN: | 
Q. In your own words will you tell the Examiner everything that 
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transpired from the time you got the Form CD 79-A? Give us the 


sequence of what happened. A. In filling out the form? 

Q. Yes. A. Well, when I filled out that form I put down that '58 
arrest, and I filled it out according to the receipt I received from the 
13th Precinct. | 

Q. Tell me, you did not have that receipt with you at the time? 

A. No, I didn't at the time, no, but when I was filling out that form, I 
just stated the 13th Precinct. The charge was disorderly. And where 
it says disposition -- actually, I really didn't know what it meant, but I 
put down, I elected to forfeit $10.00 collateral. 

Q. Did you have any trouble with any other part of that oun 
for example? A. I filled it all out to the best of my See and 
belief on it. 

Q. Now, when you came to this section or Paragraph 16 in the 
form, you recalled this incident in 1958? A. '58. 

Q. And what did you put on the form? A. Well, I put down where 
it says, were you ever arrested ?, I put down, yes, and where it says, charge, 
I put down, disorderly, and where it says disposition, I put down, elected 
to forfeit $10.00 collateral. 

Q. Now, how about the date? A. Well, at that time I ee take 
a dim view of this incident, so I couldn't even recall the date. Ihad a -- 

Q. What date did you put down? A. I put down around May '58. 

I couldn't think of the date or month at the time. : 

Q. But was that to the best of your recollection at the t time ? 
A. That was to the best of my recollection at the time, yes, sir. 

Q. Did there come a time thereafter when you realized that the 
date was another date? A. Well, after the -- after I was called in for 
the interrogation, then I got to thinking about all this and I started 
searching to check and see what date I had actually been arrested. 

Q. And did you find out what the date was? A. After the 
interrogation, yes; I had that receipt. 
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Q. And did you then tell them the proper date ? A. Well, the 
form was already in, and I was interrogated. 

Q. And did you tell them then that it was in July of 1958 instead 
of May? A. Tell who ? 

Q. The investigators? A. No;I didn't know at the time I was 
interrogated. I didn't even know. He asked me, would you like to tell 
us about that "58 arrest? He didn't ask me the month or nothing. 

Q. Then it was after that that you found -- A. After I was inter- 
rogated I started searching around for my own satisfaction, because he 
never mentioned the month to me. He just said 1958; so I started looking 
around, and I discovered it was in July. 

Q. Andis this the receipt that you received at the time? A. That 
is the receipt that I received at the time. 

Q. Now tell us about this incident in 1958. A. Well, asI say, I 
was -- it was one of those unusual things, in that I generally take a cab 


home at night, see, but this one particular night it was warm and I 


started walking home, and this solicitor walked up to me and asked me 
if I was interested in sport. 

EXAMINER SEDMAK: You will have to speak up, Mr. Pelicone, 
I can’t hear you. 

MR. ANDERSEN: Yes, just speak up. 
A. (Continuing) I say, I was walking home that evening, and this 
solicitor came over and she was well dressed, and she asked me if I 
was interested in sporting, and I says, well -- she mentioned a hotel, and 
told me where the hotel would be, soI went. And as soon as I entered 
the hotel, we went into a room which was adjoining to the desk, and so 
I got a little suspicion about this, and I was in no hurry. But suddenly 
I heard talking at the desk, so I didn't disrobe whatsoever; I knew some- 
thing was going to happen. And then they rapped on the door and they 
said -- 

EXAMINER SEDMAK: Who rapped on the door? 
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THE WITNESS: The detectives, colored detectives. And they told 
me, you are under arrest. I said, well -- they were plainclothesmen. I 
said, who are you? I want to see your credentials. So they showed me 
their credentials, and we went down to the 13th Precinct. And he told 
the desk clerk, he says, it's a disorderly charge. 

So the desk clerk says to me, have you got $5.00, or do you want 
to face the judge? And the colored detective says, $10.00. So I says, 
well, it's just a minor thing, and I elected to forfeit the $10.00. And I -- 

BY MR. ANDERSEN: 

Q. So you gave them $10.00 at the time? A. Yes, sir. 

Q. And then you received this -- A. So he gave me the receipt. 

EXAMINER SEDMAK: May we see that? 

MR. ANDERSEN: Yes, sir. 

(Document handed to Examiner Sedmak.) 

EXAMINER SEDMAK: You have been referring to this; without 
giving us any idea of what it is. 

MR. ANDERSEN: That is the receipt which he received for the 
$10.00 on the charge of disorderly. 

(Document handed to Mr. Erickson.) 

BY MR. ANDERSEN: 

Q. And you found that -- you looked and you found that receipt 
after you talked with the investigators? A. After I talked with the 
investigators I started looking to make sure what had happened. 

Q. Now, did you answer that form to the best of your knowledge and 
belief at the time? A. Yes, sir, I answered it to the best of my knowledge 
and belief. 

Q. Was there any intent on your part to make a false statement ? 
A. Idid not intend to make any false statement, and I did not intend to 
conceal anything. 

Q. Now, when you were confronted by the investigators, did they 
charge you that you didn't have to say anything, and anything that you 
did say would be held against you? A. No, they didn't say anything. They 
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asked me if I would like to tell them about the '58 arrest, and I said, 
yes, and I told them. Then they brought up '55. I asked, do I have to 
tell you, and they said, you don't have to tell us anything. 

Q. Now, was it your feeling at that time that you were arrested 
in 1955? A. That is the reason I asked this question, because I didn't 
take that view at the time that the '55 incident was an arrest or anything 
else. They told me down there to go home and forget about it. 

EXAMINER SEDMAK: You, Mr. Pelicone, should not speak in 
generalities. You said, “they told me down there". 

THE WITNESS: Well, are we on the '55 incident or the '58? 

EXAMINER SEDMAK: You just said, "they told me down there.” 
What are you speaking of ? 

BY MR. ANDERSEN: 

Q. You said they told you down there that it was -- was it the 
police that told you? A. At the time that I was being questioned at 
No. 1, I believe. 

Q. In°55? A. '55, at No. 1. 

EXAMINER SEDMAK: No. 1 Precinct? 

THE WITNESS: Yes. And after I was given the routine procedure, 
they told me that I was -- I was asking them, what is this all about ? 
And they said, it is just a routine procedure; we are not holding anything 
against you. And actually, I don't even know what they put down on the 
book because they didn't tell me, and this is at No. 1. 

BY MR. ANDERSEN: 

Q. Now, when you were at No. 1 Precinct in 1955, did you under- 
stand that you were under arrest? A. No, sir. 

Q. What did the police tell you? A. They just told me -- they 
questioned me about my family, and my age, from the time I went to 


school to the time I was born to the time of the incident, and they says 


that -- I asked them, you know, is this going any further than the police 
station, and they says no, just routine; go home and forget about it and 
pretend it's a nightmare. That is exactly the words they told me. 


Defendants’ Ex. No. 1 (Cont'd.) 
33 | 

Q. Did you have to put up any collateral or did you -- A. No. 

Q. Did you have to go back, or what? A. No. They even offered 
to take me home. I was pretty well shook up and shocked, and I was 
surprised that such a thing had occurred, and I couldn't mmc, and 
I was a little upset about it. It was the first time I was ever before the 
police. | 

Q. How old were you at that time? A. Let's see now; 37 years 
old. : 

And they offered to take me home. I think it was the man who was 
questioning me, the police who was questioning me, the detective. He 
says, Tony, can you manage, or do you want me to take you home 7 ? 

I was sort of shooked up. 

Q. Now, did you -- you didn't feel at that time that youl were 
arrested? A. I didn't feel at that time I was arrested, and I couldn’ t 
help feeling like that now. If I was arrested, why didn't they give me 
something to go by? | 

Q. Was there any intent on your part to withhold that information 
when you filled out this form? A. Absolutely not. I thought it was not 
an arrest, so I didn't put it down. When they asked me about it. I told 
them. If I was going to conceal it, I wouldn't tell the Security Officer 
about it, right? | 

Q. Now, are those the only two incidents in your life -- 

A. Absolutely the only -- on this one occasion it has been an incident 
that occurred, and I haven't felt too good about it. It has been something 
that is embarrassing to talk about. There is no truth to it, and the 
disorderly charge, that was the first time, and I have to admit that I 

am ashamed of it, but it happened. | 

Q. Now you were in the military service? A. Yes, sir. 

Q. And did you serve during World War II ? A. Yes, sir. 

Q. Where did you serve? A. Well, I was in five years and I spent 
about two years overseas. 
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Q. And were you injured during the war? A. Yes, I was -- during 
a bombing raid I went for cover and fell and injured my shoulder; it 
was at night. 

Q. And have you suffered from a nervous condition since then? 

A. Yes, sir, I have been very nervous since then. I have had a nervous 
disorder ever since. 

EXAMINER SEDMAK: What is the purpose of this line of 
questioning ? 

MR. ANDERSEN: Well, the purpose is this: I think that he has 
suffered as a result of his war experience. I think he is nervous -- as 
a matter of fact, you can see it in his behavior even today. And obviously, 
when he was called in by the investigators and these two incidents were 
discussed, he became nervous, and I am inclined to feel that Mr. Hart 
and the Department think that the situation is worse than what it actually 
is because of his nervous condition. 

Iam convinced that the 1955 incident has no basis to it at all, and 
I think it’s terrible for anybody to accept a police incidental as being 
a fact, and I think that Mr. Pelicone answered the form to the best of 
his knowledge and belief at that time. Now it may have been effected 
by his nervous condition. 

BY MR. ANDERSEN: 

Q. Now, how long have you been with the Coast and Geodetic 
Survey? A. About -- well, I had five years in the military service, and 
I had about two years with the Navy Supply Depot, so that is seven, and 
I must have about 12 years with the Coast and Geodetic Survey. 

Q. And have you had any problems, any other problems in connection 
with your employment as a result of these incidents? A. I don't quite 
under stand. 

Q. Well, have these two incidents affected your employment or 
your work at all? A. Absolutely not. 
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Q. And you deny that you intended to make any false statements, 
and that you gave the full information to the best of your knowledge and 
belief? A. I gave them the full information that I knew. I did not 
intend to conceal anything, nor did I try to falsify any records. 

MR. ANDERSEN: You may cross-examine. 

CROSS EXAMINATION 
BY MR. ERICKSON: 

Q. Mr. Pelicone, when you were interviewed by the Security 
Officers, Mr. Lovett and Mr. Fitzpatrick, you were told by them, I 
believe, that -- they asked you about the '55 arrest and told you that 
you didn't have to say anything about that if you didn’t wish to; what 
you told them was voluntary. A. They asked me, you were picked up 
in '55. Would you like to tell us about it? And I asked them, I says, do 
I have to tell you, and Mr. Lovett says, you don't have to tell us anything; 
we will find out. And I says, well then, I will tell you. And : proceeded 


to tell them step by step the whole thing. 

Q. Well, when you filled out that form 79, the security form, you 
knew what it was for, for security clearance? A. Well, to tell you the 
truth, I really didn't know -- I imagined it was something pertaining to 
the security clearance or something like that, but being on a job where 
I didn't consider the job itself a sensitive job, I thought it was something 
that everyone has to do any time that you are in the Government. 

Q. You weren't told that you were being given or considered for 
a security clearance, and that is what that form was for? Al I was 
never told of any security clearance. I figured it would be for someone 
who was on a sensitive job. L 

Q. You had time to study that form before you filled it in, didn't 
you? A. Well, I filled it in during lunch period or -- actually, I filled 
it in on the job. | 

Q. The form itself states that it was for personnel security, 
right up here (indicating). A. Yes. 


Defendants’ Ex. No. 1 (Cont'd.) 


Q. So you certainly knew what it was for. 

Now I would like to go back to your affidavit that you filed. In 
your interview with Mr. Lovett you stated that you were very embarrassed 
about this '55 -- 

EXAMINER SEDMAK: Are you testifying ? 

MR. ERICKSON: Sir? 

EXAMINER SEDMAK: Are you testifying ? 

MR. ERICKSON: No. 

Are you referring to me 2s 

EXAMINER SEDMAKE: Yes. 

MR. ERICKSON: No, Iam asking him a question, sir. 

EXAMINER SEDMAK: Did we establish that he stated to Mr. 
Lovett that he was very embarrassed ? 

MR. ERICKSON: He has stated -- I believe you will find it in his 
direct examination, that this was an embarrassing situation -- 

EXAMINER SEDMAK: I am sure he said that, but I don't associate 
that with a remark nade to Mr. Lovett. I am sure he said this was an 
embarrassing thing to him, and is now. 

THE WITNESS: It sure is. 

EXAMINER SEDMAK: But I don’t associate that with a remark 
made to Mr. Lovett. That is what prompted my question of whether or 
not you were testifying that this is something you are aware of. 

MR. ERICKSON: I will hold off on that until later. 

I do wish to question Mr. Pelicone on his affidavit that he filed. 

BY MR. ERICKSON: 

Q. On page 2 of this affidavit, down in the second paragraph, you 
make the statement: "I do not know if she was colored, but I do know I 
did not commit an immoral act with her." 

Is that a true statement: Do you know whether that woman was 
colored or not? A. Well, I don't know -- I did not know whether she 
was 2 colored prostitute or not. 

Q. But you did know she was colored? A. Well, I can't actually -- 
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EXAMINER SEDMAK: Does he have a copy of his statement ? ? You 
might give it to him to refresh his memory. 
MR. ANDERSEN: Yes, we have it. 
BY MR. ERICKSON: 
Q. That is your sworn affidavit. A. I did not know she was a 


colored prostitute. 

Q. You don't remember, or you did not know? A. Well, she 
could have been anything. She could have been Portuguese or Spanish. 
At the time -- I mean, I took the word from the detective when he told 
me that he knew she was a colored prostitute. I just followed according 
to what he had stated. | 

Q. You yourself didn't know whether she was ? 

MR. ANDERSEN: May I ask if you are now trying to -- attempting 
to incorporate this as a false statement that he made? 

MR. ERICKSON: Not a false statement, but a misstatement. I 
am not accusing him of falsifying his affidavit. But he recalls that the 
detectives that arrested him were colored, and I am trying to find out 
if his statement, "I do not know if she was colored," means he doesn't 
remember whether she was colored or not, or that he didn't now at 
that time whether she was colored or not. 

MR. ANDERSEN: I am just wondering what materiality it has. 

MR. ERICKSON: I don't think it goes to the answering of the 
charges, and this is one of the instances -- | 

MR. ANDERSEN: I thought you said his love life was not material 
here. You are not concerned about his love life. 

MR. ERICKSON: We are not. 

MR. ANDERSEN: Are you then concerned with whether this was 
a white or colored girl? 

MR. ERICKSON: No, but whether this is a true or incorrect 
statement in his affidavit. 

MR. ANDERSEN: Well, I think he can explain it. 

THE WITNESS: Well, that is what I stated in my affidavit. 
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BY MR. ERICKSON: 

Q. You brought out with respect to your military service that 
you were injured in combat in a bombing raid. A. Unh-hunh. 

Q. Was your shoulder also injured in the States before you went 
overseas? A. Yes, sir; it's on the record. 

EXAMINER SEDMAK: I don't believe that that line of questioning 
is relevant. There is no charge here whatsoever that deals with a 
shoulder injury or an act that might have resulted from an injured 
shoulder. 

MR. ERICKSON: Mr. Andersen has brought out that he was injured 
in Service, and that this brought on a nervous condition. He has stated 
it was a combat injury. I am trying to bring out -- and he has stated in 
his affidavit that it was a combat injury. 

MR. ANDERSEN: And in his direct examination he testified that 
during a raid he was injured. 

MR. ERICKSON: Right. 

MR. ANDERSEN: Are you going to put on testimony to show he 
was not injured during the war ? 

MR. ERICKSON: No, Iam trying to show that he was also injured 
on stateside duty. 

THE WITNESS: Where is that? 

EXAMINER SEDMAK: The Examiner rules that this questioning 
is irrelevant to the charges. 

THE WITNESS: I would like to know -- 

EXAMINER SEDMAK: I have ruled this questioning is irrelevant 
to this issue. 

MR. ERICKSON: Well, I -- 

EXAMINER SEDMAK: If you wish to show this man was not in fact 
nervous, you may do that. We are not concerned about whether or not he 
had a stateside injury, or an injury abroad in combat. 

You may proceed, sir. 

MR. ERICKSON: Thank you. 
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Off the record. 

(Discussion off the record.) 

EXAMINER SEDMAK: Well, let's put it on the record. 

MR. ERICKSON: I would like to ask another question in regard to 
this affidavit that I think is a misstatement the same as that statement 
that he did not know that she was a colored woman. This is in regard 
to his military service. : 

EXAMINER SEDMAK: Is he charged with having falsified the race 
of this woman? | 

MR. ERICKSON: No, he is charged with falsifying his application -- 
the security form. 

EXAMINER SEDMAK: In what manner ? 

MR. ERICKSON: In that he made false statements in an official 
investigation. : 

EXAMINER SEDMAKE: Yes, and the specific statements that are 
alleged to have been made that are false, do they incorporate the matter 
that you are now questioning ? 

MR. ERICKSON: No, but they do in regard to his sal ts which 
is in answer. I am pointing out that this affidavit should not be given 
weight because of misstatements in that affidavit. | 

MR. ANDERSEN: Are you going to testify that these statements 
are misstatements, or do you have anything to show that they are mis- 
statements, or are you just assuming they are misstatements ? 

MR. ERICKSON: That is what I am trying to bring out by 
questioning Mr. Pelicone. 

EXAMINER SEDMAK: You may proceed, and if we decide after 
several questions that this is not relevant, why we will restate our 
ruling. | 

MR. ERICKSON: All right. 

BY MR. ERICKSON: 
Q. On the last page of your statement you state that, "In November 


1940, I volunteered my services in the Army." 
Did you volunteer? A. Certainly I volunteered. 
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Q. But you were drafted, were you not? A. I was on the 
Selective Service Act, but I volunteered for the service. In fact, they 
had a picture of all of us in a Schnectady newspaper. We were the first 
ones to come under volunteers at that time. 

Q. Did you consider yourself as having enlisted or been drafted ? 
A. Iconsidered myself as a volunteer. 

Q. As enlisting or being drafted? Now there is a distinction. 
You spent five years in the Service and you know that. A. I know! 
didn't have to go at that time when I volunteered. 

EXAMINER SEDMAK: This is irrelevant. 

You may proceed to your next question. 

THE WITNESS: The Schnectady papers -- 

EXAMINER SEDMAK: I have ruled this is irrelevant. You may 
proceed to your next line of questioning. 

MR. ERICKSON: May we have a recess then until Mr. Lovett 
arrives ? 

EXAMINER SEDMAK: You have requested Mr. Lovett to appear ? 

MR. ERICKSON: Yes, sir. 

EXAMINER SEDMAK: While we are waiting for Mr. Lovett, I 
have some questions to direct. We have dealt with everything that was 
charged in a very general manner. 

I would ask that Mr. Pelicone have a copy of the charges before 
him. 

(Document handed to the witness.) 

MR. ANDERSEN: Is that the one on October 20? 

EXAMINER SEDMAK: Yes. 

Mr. Pelicone, I direct your attention to Charge I. The charge is 
false statement of material facts on an official record. Did you in 
fact on March 23, 1960, execute Form CD-79-A ? 

THE WITNESS: Yes. 

EXAMINER SEDMAK: Question No. 16 on that form is, "Have you 
ever been arrested, indicted, or court martialed for any reason other than 
for minor traffic violations ?" 

In what manner did you answer that question ? 
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THE WITNESS: "Yes". 

EXAMINER SEDMAK: The question continues and says, "If your 
answer is yes, give the date, place, charge and disposition of the arrest." 
What was your response to that? 

THE WIENESS: I put down, "The 13th Precinct; Charge: Disorderly; 
Disposition: Forfeited $10.00 collateral." | 

EXAMINER SEDMAK: And the date -- 

THE WITNESS: At the time I didn't recall the date. . 

EXAMINER SEDMAK: What date was inserted on there? 

THE WITNESS: May, '58. 

EXAMINER SEDMAK: Did you read the form in its entirety, 

CD 79-A? | 

THE WITNESS: Where is that at? 

EXAMINER SEDMAK: That is the "Personnel History Statement 
(Personnel Security)". 

At the time you filled that out did you read the form? > 

THE WITNESS: Well, as I went along I was filling it in. I didn't 
read it all together, but just as I went along. 

EXAMINER SEDMAK: You read a question and answered it, and 
then read the next question and answered it? 

THE WITNESS: Yes. 

EXAMINER SEDMAK: Then you affixed your signature at the end 
of this document ? 

THE WITNESS: Yes, sir. 

EXAMINER SEDMAK: I think we have adequately discussed the 
circumstances surrounding the arrest of July 25, 1958. 

You made no acknowledgment whatsoever of the incident of 
March 20, 1955, on the Personnel History Statement, CD 79-A? 

THE WITNESS: No; no, sir. Because I did not consider that an 
arrest. 

EXAMINER SEDMAK: Now you have stated repeatedly, that you 
did not consider this an arrest. Where did this occur ? 
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THE WITNESS: This incident occurred at Union Station. 

EXAMINER SEDMAK: And at what hour approximately ? 

THE WITNESS: Well, at that time -- even now ~~ 

EXAMINER SEDMAK: Was it in the afternoon, evening, night? 

THE WITNESS: It was after midnight. 

EXAMINER SEDMAK: What were you doing at Union Station after 
midnight ? 

THE WITNESS: As I stated, I was planning -- we had decided to 
meet this couple there -- 

EXAMINER SEDMAK: Who is "we"? 

THE WITNESS: These people that had -- this couple I had met 
at the Cross Roads. and we established a time, and I arrived there at 
the time we had decided to meet. 

EXAMINER SEDMAK: You were alone? 

THE WITNESS: I was alone, driving my car, and they had their 
own car. 

EXAMINER SEDMAK: And you were going to meet another group 
of people at Union Station for what purpose ? 

THE WITNESS: They was going to meet this girl's girlfriend or 
something about that. and then they were going -- we were going to their 
apartment -- his apartment, I believe. 

EXAMINER SEDMAK: When you got to Union Station was this other 
party there? 

THE WITNESS: No. sir. 

EXAMINER SEDMAK: Did this other party ever show? 

THE WITNESS: I don’t know if they showed up after, but when 
I got there -- 

EXAMINER SEDMAK: How long were you there before you were 
approached by the police ? 

THE WITNESS: As I entered the station at the time I was to meet 


these people, or just about that time, and the -- you know where the 
information booth is located? Well, I just happened to walk right near 
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that information booth, and I noticed these policemen standing nearby, 
and I had my last cigarette. I lit my last cigarette, and I threw my 
empty package into the trash can -~- I was right near the trash can. 

And like I said, I noticed this girl sitting there, and there was a man 
lying across from her, and I recall some servicemen going in between, 
and I went over to the other end of the station. And right then and there 
the Terminal Police came over and he says, we have a saci and we 
entered the Terminal Office. | 

EXAMINER SEDMAK: The Terminal Police came to you and said 
that they had a complaint about you? 

THE WITNESS: Yes. There was a complaint made about you, he 
says, let's go in the Terminal office. 

EXAMINER SEDMAK: And you went with them ? 

THE WITNESS: Naturally. 

EXAMINER SEDMAK: To the Terminal office. And what happened 
in the Terminal office ? 

THE WITNESS: Well, as far as I recall, they came in with these 
detectives and brought this girl in. To my surprise, she had a boyfriend 
or 2 husband or something, and they questioned me, and I had told them 
the incidents from the Cross Roads to the Station, and she said that I 
had exposed myself while -- well, it hit me like -- you know what I mean. 

EXAMINER SEDMAK: When you got into the Terminal Station 
office, the Terminal Police were met by detectives of the Metropolitan 
Police ? | 

THE WITNESS: They called up. | 
EXAMINER SEDMAK: The Terminal Police called the pee soo 
Police ? 
THE WITNESS: That's right. | 

EXAMINER SEDMAK: And then the Metropolitan Police came 
to the Terminal Station? 

THE WITNESS: That's right. 


Defendants' Ex. No. 1 (Cont'd.) 
44 


EXAMINER SEDMAK: And they questioned you at the Terminal 
Station ? 

THE WITNESS: The conversation was centered on what the 
Terminal Officers -- I had stated to the Terminal Police, I said, now 
you were standing right near by that information booth, and I says, 
why would I walk in here -- it would be ridiculous to walk in when they 
were standing off 20 or 30 feet, or 15 feet, and do something like that. 
And he said, I didn't make the complaint, she made the complaint. So 
then the detective -- which I can't recall his name -- he asked her if 
she was going to prosecute and she said she wasn't. 

EXAMINER SEDMAK: She was not? 

THE WITNESS: She was not, and it was just like that. He says, 
well, let's go down to No. 1, or headquarters, whatever it was, and they 
took me in, and we sat there, and he questioned me from the time I was 
born to the time of the incident, and started to fingerprint me and mug 
me, and I went through the procedure, and I told them I was shocked about 
this. And I says, what is this all about? He says, just routine. And the 
man who was fingerprinting me says, complaints, complaints, complaints. 
He says, just go home and pretend it's a nightmare. 

So I even offered to take these detectives out and buy them coffee, 


and they said, even if we wanted to, we can’t. And I even -~- in fact, I 


even -- they were very kind, very pleasant. And I was pretty well shook 
up, and they told me to forget about it 

I can’t imagine anyone would walk in and do such a thing in Union 
Station with the police standing around. 

And that is the reason I am here. 

EXAMINER SEDMAK: Now the third charge of the letter of 
October 20th contains therein a statement incorporating presumably a 
statement made by you at the time of your arrest on March 20, '55, 
alleging that at that time you stated that you had smiled at the girl, she 
smiled back, and that you were trying to "make her". 

What is your ‘comment about this statement which you allegedly 
made at the time the arrest occurred ? 
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THE WITNESS: I didn't make such a statement. I stated to the 
questioning of the officers at No. 1 that there was an exchange of smiles, 
and then I went about my business. 

EXAMINER SEDMAK: I have no further questions. 

MR. ERICKSON: I would like to ask Mr. Pelicone a question with 
regard to this '55 incident. 

BY MR. ERICKSON: 

Q. Did you speak to the girl atall? A. No, sir. 

MR. ANDERSEN: Where do you mean did he speak to her ? In 
the Union Station? | 

MR. ERICKSON: In the Union Station, yes. 

BY MR. ERICKSON: 

Q. Prior to the time that you were picked up you did not speak 
to the girl? A. No, sir. 

Q. And you further stated that in filling in this Form 79, because 
of the fact that nothing further was done in regard to the charge, that you 
didn't consider it an arrest? A. I still don't consider it an arrest. I 
wasn't charged; I didn't post no collateral; they didn't give me a receipt. 
They told me, we are not holding anything against you. I can't understand 
it. On this arrest here they gave me a receipt. 

Q. Were you considering taking action against the en and the 
police officers ? 

MR. ANDERSEN: He stated that in his affidavit, didn' t he ? 
EXAMINER SEDMAK: The question was asked; he may answer 
that. 


THE WITNESS: You will have to ask me that question again. 
BY MR. ERICKSON: | 
Q. Did you consider after that incident that you might sue the girl 
who brought the charges and the police officers who took you into custody ? 
A. That I intended -- to whom did I state this to? Where are you calling 


this to, the time of the questioning at No. 1, or where ? 
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Q. No, a day or two or three after the incident, let's call it that. 
A. Yes. 

Q. Did you consider suing the girl who had brought the charges 
against you? A. She didn't bring any charges. 

Q. Or who had caused your being taken into custody? A. They 
told me to forget it. so I forgot it. 

Q. And you did not consider bringing any action? A. How are 


you going to bring action if you don't have the name of the person, and 


they told me, just pretend it's a nightmare. And how would I go about 
suing anybody if I don't know who they are ? 

EXAMINER SEDMAK: When you entered the police station were 
you booked? Did you report to a clerk and give your name and address? 

THE WITNESS: I don’t recall that, sir. All I recallis that when 
I left the station, that he had stated to the Desk Clerk to release this 
man, but I do not know what they put on the book, and when they told me 
to forget it, I tried to forget it, and it’s a hard thing to forget. I will 
probably never forget it. 

EXAMINER SEDMAK: Mr. Lovett is here. 

Are we through with the examination of Mr. Lovett? 

MR. ERICKSON: I am for this time. I might want to ask him 
another question or two after I have finished with Mr. Lovett. 

(Witness excused.) 

EXAMINER SEDMAK: Mr. Lovett, would you rise please and raise 
your right hand? 

Thereupon, 

BRUCE E. LOVETT 

was called as a witness for and on behalf of the Agency and, having been 
first duly sworn, was examined and testified as follows: 

EXAMINER SEDMAK: For the record, state your full name, your 
position, and the Agency employing you. 

THE WITNESS: My name is Bruce E. Lovett. I am an investigator 
for the Office of Investigations and Security, Department of Commerce. 
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EXAMINER SEDMAK: You may proceed, Mr. Erickson. 
DIRECT EXAMINATION 
BY MR. ERICKSON: | 

Q. Mr. Lovett, I would like to refer to an interview that you 
conducted with Mr. Pelicone here. I believe you recognize him. 
A. Yes, sir, I do. | 

Q. At the time of that interview you questioned him in regard to 
an incident that took place in 1955 at the Union Station. A. (Nodding 
head affirmatively.) , 

Q. Did he, Mr. Pelicone -- 

MR, ANDERSEN: Before he goes into that type of question, I 
wonder if it wouldn't be better to let him testify as to his own 
knowledge rather than quote and ask him if that is what he said. 

MR. ERICKSON: Very well. 

BY MR. ERICKSON: 

Q. Could you briefly review what was said during that interview ? 
Here is a memorandum -- 

EXAMINER SEDMAK: That is all right. 

MR. ERICKSON: May I let Mr. Lovett have this to refresh his 
memory ? 
EXAMINER SEDMAK: Surely. Is it one he prepared? | 

MR. ERICKSON: Yes, sir. 

THE WITNESS: I believe I submitted an affidavit to that effect, too. 

MR. ERICKSON: I would like to have these submitted for the record. 
I have given a copy to Mr. Andersen. 

EXAMINER SEDMAK: Let the record show that the mene: s 
Exhibits 1, 2 and 3, respectively, are affidavits of Joseph M. Hart, 
identified as Chief, Personnel and Safety Division, and Deputy Security 
Officer for the Coast and Geodetic Survey, Department of Commerce; an 
affidavit of Bruce E. Lovett, investigator, Office of Investigations and 
Security, Department of Commerce; and an affidavit of Bernard J. 
Fitzpatrick, also of the Office of Investigations and Security, Department 


| 
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of Commerce, all of which are undated, the latter two being sworn to 
on November 30 --I beg your pardon, on the 8th day of December, 1960. 
All three are sworn to on the 8th day of December, 1960. 


(Agency's Exhibits Nos. 1, 2 and 
3 were marked for identification and 
received in evidence.) 


EXAMINER SEDMAK: You may proceed, Mr. Lovett. 

THE WITNESS: To begin with, our office during the course of 
investigation of Mr. Pelicone discovered that he had two arrests in the 
District of Columbia. One of the arrests, which was for disorderly in 
1958, was listed by Mr. Pelicone on his Form CD 79-A, which is a 
Commerce form, the Personal History Statement, and the other arrest, 
which as I recall was for investigation in 1955, was not listed. 

Because of the fact of the arrests, the fact that one was not listed, 
it was determined by my superiors that Mr. Pelicone should be 
interviewed in our office. 

That interview was conducted by myself and Mr. Fitzpatrick of 
our office. At the outset of the interview we began by discussing with 
Mr. Pelicone the arrest which he did admit, which was for disorderly. 
He at that time explained the circumstances of that arrest, and -- did 
you want me to give you the full details of the interview completely ? 

EXAMINER SEDMAK: Mr. Andersen, what is your desire? Mr. 
Erickson was about to ask questions concerning some items which he 


felt were pertinent. At your request that he make a general statement, 


we are asking him to do so. Do you wish him to continue ? 

MR. ANDERSEN: I didn't intend to request that he make a general 
statement. I thought that he would be questioned in the regular form 
about the interview, and I didn't feel that Mr. Erickson should take 
excerpts and quote them and ask if that is what was said. 

EXAMINER SEDMAK: I agree with that. 
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MR. ANDERSEN: So instead, he has the memorandum now and 
all he would have to do is read it, so it doesn't make any difference 
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whether it came from Mr. Erickson or from the memorandum which 

ne has. I don't know what Mr. Erickson had in mind with this witness. 
MR. ERICKSON: My intent was to ask Mr. Lovett to repeat the 

results of the interview with Mr. Pelicone, to refute the — 


that Mr. Pelicone has made to me in the cross- -examination. 
MR. ANDERSEN: Do you have a personal recouocons of this 


interview ? 

THE WITNESS: I have a personal recollection, but it would have 
to be general in nature. Idon't remember all of the various specific 
details of this, because my business is to conduct such interviews, and 
I conduct a great many of them. | 

EXAMINER SEDMAK: Let's try your way, Mr. Erickson. Suppose 
you pose a question and we will see whether or not you are leading the 
witness. | 

BY MR. ERICKSON: . 

Q. During the course of the interview with Mr. Pelicone -- and 
again I am referring back to the "55 incident -- did he state to you 
whether or not he had spoken to this girl -- ! 

EXAMINER SEDMAK: What did he state to you concerning his 
initial meeting with the lady who officially made a complaint against him ? 

THE WITNESS: All right. Would you prefer that I do not repeat 
this ? 

EXAMINER SEDMAK: Yes, I would prefer that you not look at that. 

THE WITNESS: It is my present recollection that he was in Union 
Station. He had gone there, I believe, late at night to meet some people 
whom he had met at the Cross Roads night club. While there he saw a 
female sitting on a bench and he made -- as I recall, he made some 
remark to her based on his observation of a couple of policemen who 
were nearby, and it was some statement to the effect that the blue coats 
are over there, or something like that. And it's my recollection that he 
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told her this because he got the impression that she was -- well, my 
impression now is that she was possibly a prostitute or something of 
that nature: at least she was interested in that sort of thing, and he 

was attempting to warn her that the policemen were present, so he made 
some such statement to her. Idon’t recall that he advised that he said 
anything else to her at this time. 

It was shortly after that, I believe he stated, that he was arrested 
on the complaint of the girl. 

EXAMINER SEDMAK: At the time you interviewed Mr. Pelicone 
was this interview recorded either verbatim or in substance ? 

THE WITNESS: It was recorded only in substance. 

EXAMINER SEDMAK: And did Mr. Pelicone have an opportunity 
to see the statement in substance? 

THE WITNESS: No, he did not. 

EXAMINER SEDMAK: You may proceed, Mr. Erickson. 

MR. ERICKSON: I have one other question, Mr. Lovett. 

BY MR. ERICKSON: 

Q. Again in reference to this *55 incident, did Mr. Pelicone state 
to you anything in regard to his feelings after the arrest in regard to the 
girl who had brought the charge and the police officers? A. Again 
based on my present recollection, he was very upset about this arrest, 
that I do specifically recall. I know when we initially questioned him 
about it he explained he was very upset and indicated he didn't think it 
was 2 proper arrest, and indicated he was very mad at the complaining 
witness, and stated that he had even contemplated a suit against her but 
was dissuaded from this by friends who stated there would be a lot of 
notoriety in something like that. I don’t recall that he complained about 
his treatment by the police officers as such. He did, I think, explain the 
situation to them, too, that he thought it was unfair and that sort of thing. 

Q. But he did say he was contemplating a suit against the girl? 

A. That is my recollection. He said at least it had occurred to him, and 
he discussed it with other people. I don't believe he identified the other 
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people with whom he discussed it, but he did indicate that the thing 
upset him very much. 
MR. ERICKSON: That is all I have. 
EXAMINER SEDMAK: Mr. Andersen, have you any questions to 
direct to Mr. Lovett? 
CROSS EXAMINATION 


BY MR. ANDERSEN: 
Q. Did you decide at any time during the interview that Mr. 


Pelicone had willfully falsified the record? A. I didn't make such a 
decision at any time, sir. ! 

Q. Was Mr. Pelicone cooperative during the investigation ? 

A. You mean during the interview, sir ? 

Q. Yes. A. Yes, I would say, to be as specific as possible, he 
was cooperative, but when the 1955 arrest was discussed, he was very 
upset; he was very reluctant to discuss that. I wouldn't say he was 
completely cooperative in discussing that matter, because he indicated it 
was very embarrassing and he didn't want to discuss it, and it was only 
after a period of discussing it there that he finally went into any detail 
concerning it. | 

Q. Did you ever report to Mr. Hart that Mr. Pelicone, had admitted 
indecent exposure? A. No. 

Q. Was it your impression as a result of this interview that Mr. 
Pelicone was telling the truth to the best of his knowledge and belief ? 

A. I would have to speak from present recollection. I would hesitate to 
do so because it is not my position to evaluate that sort of thing. I 
make no, and made at that time, no statement about his veracity. 

MR. ANDERSEN: I have no further questions. | 

EXAMINER SEDMAK: Mr. Erickson, have you any further questions ? 

MR. ERICKSON: No. 

EXAMINER SEDMAK: Mr. Lovett, did you state that the arrest in 
1955 was for investigation ? 

THE WITNESS: It's my recollection it was investigation. I think 
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44 when I checked it out at the Police Department it was investigation of 
indecent exposure, or for indecent exposure, something to that effect. 

EXAMINER SEDMAK: I have no further questions. 

Mr. Andersen ? 

MR. ANDERSEN: No further questions. 

EXAMINER SEDMAK: Mr. Erickson? 

MR. ERICKSON: No, sir. 

EXAMINER SEDMAK: Mr. Lovett, you are excused. Thank you 
for your time. 

(Witness excused.) 

EXAMINER SEDMAK: Mr. Erickson, have you any further questions 
to direct to Mr. Pelicone ? 

MP. ERICKSON: No further questions. 

EXAMINER SEDMAK: Mr. Andersen, have you any further 
questions io direct to Mr. Pelicone in light of the subsequent testimony fe 

MR. ANDERSEN: I have no further questions. 

EXAMINER SEDMAK: Has anyone present any further evidence 
that they wish to introduce ? 

MR. ANDERSEN: No, but I would like to comment on Mr. Hart's 
affidavit, if I might. 

EXAMINER SEDMAK: Yes, we will give you an opportunity to sum 
up all of the evidence and any analysis that you might have made of the 
evidence that has been introduced. Iam interested now in direct evidence. 
Do we have any further evidence to introduce, either party ? 

MR. ERICKSON: I have none. 

MR. ANDERSEN: Ido have some character letters that Mr. 
Pelicone has received from various of his friends that have known him 
for sometime. I would like to have the Examiner have the benefit of these. 
It has to do with his character, and they are general statements about 
their knowledge of him and his reputation in the community. 

(Documents handed to Examiner Sedmak and then to Mr. Erickson.) 
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MR. ERICKSON: We have no objection to the admissidn of these. 

EXAMINER SEDMAK: Let the record show that Appellant's Exhibit 
No. 1 consists of ten statements in the nature of character testimonials 
submitted by associates and friends of Mr. Pelicone. 


(Appellant's Exhibit No. 1 was marked 
for identification and received in 
evidence.) 


EXAMINER SEDMAK: Has anyone any further direct evidence to 
submit ? 

(No response.) 

EXAMINER SEDMAK: Then we are ready for summations. Mr. 
Andersen, you may proceed. | 

MR. ANDERSEN: Thank you. 

As I indicated in my opening statement, these are sind 
incidents in the life of Mr. Pelicone. } 

Mr. Pelicone received the form and he filled it out to the best of 
his knowledge and belief. Mr. Pelicone has not at any time attempted 
to falsify any statements. The erroneous date has been explained by 
Mr. Pelicone. The answer with reference to the date was to the best of 
his knowledge and belief at the time the form was filled out. I can't see 
how that could possibly adversely affect the career of this man in the 
Government. But Mr. Hart has taken the position that such an answer 
is adverse and does not promote the efficiency of the Service, for which 
reason Mr. Pelicone has been discharged. And I submit, in fairness to 
Mr. Pelicone, that that is a very harsh decision and should not be let to 
stand. He has been truthful, he has been fair, he has been honest 
throughout this whole incident. | 


Now, of course, the disorderly charge is a simple misdemeanor. 
He has reported that. To him that charge is more than a misdemeanor 
in his mind. He is conscious of it. It is the only time that he has 
actually been arrested. And I certainly feel that it is not sufficient to 
warrant the discharge proceedings. There has been no showing here that 
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his job has been adversely affected, or that he hasn't been able to do a 
job for the Government. 

It was very interesting. Last night I was reading the Washington 
Post, and there was an editorial in the Post quoting Justice Douglas, 
who said there was something over 7,000 arrests in the District of 
Columbia for investigation in 1958, and not one of them ended in a charge. 

Mr. Pelicone had this experience at the Union Station, and he was 
naturally upset about it. He was told by the police that this was something 
that happens frequently, which was certainly shown by the statement made 
by Justice Douglas, and that he should just forget about it. There was no 
charge after that, and he tried to forget about it, but this being his first 
encounter with the police, it naturally upset him. But nevertheless, at 
the time he made out this form, he did not consider this as an arrest, 
and he did not report it. When he was interviewed later on he admitted 
it all _I don't think he intended at any time to falsify. 

I think Mr. Pelicone is a qualified Government employee. I think 
that he should be retained in his position. 

Mr. Erickson has stated that they are not interested in his love 
life. Well, of course, that is commendable that they would make that 
admission, and yet they seem to make a point of the fact that this was 
a colored girl 


I might state, just by way of argument, that at one time not too 


long ago I was attending a meeting where the colored advisor to President 
Eisenhower on the White House staff was talking to a group of teenagers 
about this desegregation problem, and these white tennage girls com- 
plained about the colored boys making advances to them. And frankly, 

I was amazed that the White House staff would take the position that 

after all they are your equals, and why should you make a point of that? 
For that reason I was a little bit concerned over the fact that the 
Department seemed to make a point of the fact that this girl was colored. 
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Now Mr. Pelicone in his affidavit stated that he don't know whether 
she was colored or not; she was a girl and she approached him. I think 
that all of that is immaterial. All that is aside from the fact that he 
is being charged with making false statements that are material, and 
the only statement that was made that was not right was the date of his 
arrest in 1958, and I think that has been explained, and I sincerely feel 
that these charges are ill founded and that he should not be discharged 
as a result of it. | 

Now Mr. Hart somehow in his affidavit has stated that Mr. Pelicone 
substantially admitted the facts surrounding this incident of indecent 
exposure. He accepts these facts as being true. They are not true at 
all, and he knows they are not true, and yet they are put in there to 
prejudice the rights of Mr. Pelicone. 

Mr. Hart has also indicated in his affidavit that he was ina 
difficult position so far as his job was concerned. I don't think his 
difficult position as far as his job is concerned should in any way 
adversely affect Mr. Pelicone. Mr. Pelicone told the truth and the whole 
truth to the best of his knowledge and belief, and I don't think that he should 
be subjected to this dismissal. 

EXAMINER SEDMAK: Mr. Erickson? 

MR. ERICKSON: I would like to raise one issue here. The point 
of the colored girl or the girl involved in the '58 arrest, that we weren't 
concerned whether she was colored or not. What we were concerned 
with was whether Mr. Pelicone had made a misstatement in his affidavit. 
That was the point I was trying to develop. 

EXAMINER SEDMAK: But that was not charged. Am I correct? 

MR. ERICKSON: That is not a charge, no, sir. 

EXAMINER SEDMAK: All right, you may proceed. 

MR. ERICKSON: In regard to the '55 arrest, Mr. Pelicone was 
taken into custody, he was booked and fingerprinted, and Mr. Andersen 
so stated. He gave some figures where there are thousands arrested 
every year, but who are not charged. The fact that Mr. Pelicone did not 
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get a receipt after the '55 arrest certainly does not make it any less 
an arrest. He was quite aware of this fact, quite concerned about it, and 
considered suing the complaining witness in the matter, and we say in 
the charges that he falsely stated that he had been arrested once, when 
in fact he was arrested on two occasions. 

That is the summation for the Department. 

EXAMINER SEDMAK: Mr. Andersen, have you anything further 
you would like to state ? 

MR. ANDERSEN: No, sir. 

EXAMINER SEDMAK: Mr. Erickson ? 

MR. ERICKSON: Nothing further. 

EXAMINER SEDMAK: All the evidence having been heard, this 
hearing is adjourned. 

(Thereupon, at 11:10 o'clock a.m., the hearing in the above- 
entitled matter was adjourned.) 
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Form CD-79a U.S. DEPARTMENT OF Instructions 
(2-4-55) COMMERCE Read the certificate at the end of this 
questionnaire before completing your 
answers. Print or type all answers. 
PERSONAL HISTORY STATEMENT All questions and statements must be 
(Personnel Security) completed. If proper answer is "no," 
or "none," so indicate. If more space 
is required, use Remarks section. 
Print) First name - middle name - maiden name (if any) - last name 
Mr. Anthony Pelicone 
3. Permanent mailing address | 
1701 16th Street, N. W., 
Washington, D.C. ; 
Place of birth (City, county, State and Country) 
Schenectady, New York -- USA. 
5. (Check) 
_ {3]U-S. Citizen 
(A) Were you ever in the United States Military or Naval service? 
(B) Is the word "Honorable" or the word "Satisfactory" used in — 
your discharge or separation papers to show the type of your; 
discharge or separation? 
(C) Was service performed on an active full-time basis, with full 
militar and allowances? 
(D) Date of entry or entries into service | Date of separation or separations 
November 30, 1940 October 1, 1945 _| 
Branch of service (* * * ) 


Noh Terrace High, Schenectady, 
New_York 
8. FAMILY (If citizenship obtained through naturalization, give date and place in 


Item 18 "Remarks." | 
if living |__| Yes No 


10/29/84 Italy| Deceased __| X 


9. RELATIVES LIVING IN FOREIGN COUNTRIES 


Name Relationship Country 
No record 
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ee 


10. FOREIGN TRAVEL (* * * ) 
eacties Country visited ae 


None 


See eS 
11. EMPLOYMENT (Account for all dates or periods) 
Month and year | Name of immed- Reason for 
To- ye ervi p 
10/45 } 6/47 
present 


lla. Have you ever been discharged or forced to 
resign from any employment? 112. Sccial 


lib. Have you ever been employed by a foreign 


government or agency? | x 


lic. Have ever been refused a bond? x 


=ss 


12. CREDIT AND CHARACTER ( * * *) 


| Bond's i | 1335 F Street, NW Washington 

2 | Stewart Motor Co. | 6th & N.Y. Ave. NW Washington 
Commerce Credit Union i Commerce Department Washington 

| Felix Rizzo i 09 Strong Street Schenectady 

| Michael Demarco | 548 Schenectady Street Schenectady 

| James O’ Leary | 1615 Q Street NW Washington 
George Lang 7019 Ga. Avenue, N W Washington 
Albert Kenny 4222 Loch Raven Blvd. Baltimore 


13. RESIDENCES DURING PAST 15 YEARS (Do not include military stations) 


The American Legion 905 Sligo Avenue 
Cissel-Saxon Post No. 41 Silver Spring, Maryland 
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15. Check the following: 


. Are you now or have you ever been a member of the Com- 
Communist or zation? 

. Are you now or have you ever been a member of a fascist 
° tion? : 

. Are you now or have you ever been a member of any organi- | 
zation, association, movement, group or combination of persons 
which advocates the overthrow of our constitutional form of gov- 
ernment, or of an organization, association, movement, group or 
combination of persons which has adopted the policy of advocat- 
ing or approving the commission of acts of force or violence to 
deny other persons their rights under the Constitution of the 
United States or of seeking to alter the form of government of the 
United States by unconstitutional means? (A list of organizations 
designated by the Attorney General pursuant to Executive Order 
9835, (commonly known as the Loyalty Act) is available in your 
personnel office.) | x 


a 
16. Have you ever been arrested, indicted or court If "Yes," give the 
martialed for any reason other than for minor following: 
traffic violations? 


Place 


17. Have you ever been granted a security clearance. 
by any other government agency which permitted you to 
have access to classified material or restricted areas? 
x * * 


18. Remarks: 
Item 8 - No record 


Certification -- I place my signature below in certification that the information 
contained herein is the truth to the best of my knowledge and belief and I under- 
stand that a knowing and willful false statement on this form can be punished by 
fine or imprisonment. (See U.S. Code, Title 18, Section 1001). 

Signature of person completing form 

/ , i 
3/23/60 /s/ Anthony Pelicone 
Signature of witness 


/s/ Dorothy E. Reh 
Form CD-79a (2-4-55) Comm-DC 7778 
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[ AFFIDAVIT OF JOSEPH M. HART | 
District of Columbia ) gg. 
City of Washington ) 7 


I, Joseph M. Hart, being duly sworn on oath, do hereby depose 
and say: 


During all times herein mentioned I was and still am Chief, 
Personne! and Safety Division, and Deputy Security Officer for the 
Coast and Geodetic Survey, 2 bureau of the Department of Com- 
merce. 


My recollection of the facts involved in and leading to the sep- 
aration of Anthony Pelicone are as follows: 


In my capacity as Deputy Security Officer for the Bureau, I 
have found myself in a difficult position because of our failure to 
anticipate the receipt of classified work projects in our various 
bureau's activities sufficiently in advance to procure the necessary 
security clearances of personnel in an orderly and timely manner. 

I had encouraged operating officials to do everything they could to 
obviate the need for last minute situations by anticipating such 
events and by giving us sufficient lead time to obtain clearances of 
personnel who ‘would most likely be involved in such work. As a 
consequence, the operating officials in the Chart Division have been 
cooperating towards that end. During about the past year or more 
officials of that division have been submitting clearance requests 
for a number of personnel in an orderly manner. Anthony Pelicone’s 
name was included among many others so submitted. The neces- 
sary papers involved in the processing of such requests including 
Form CD-79a prepared and executed by Mr. Pelicone, were submit- 
ted by me to the then Security Control Officer of the Department of 
Commerce in routine manner. 


The first indication I had of any unfavorable background in- 
formation pertaining to Pelicone was when I received the memo- 
randum prepared by the Director, Investigations and Security, dated 
September 7, 1960, addressed to me through Mr. Carlton Hayward, 
Director, Office of Personnel Management, Department of Commerce. 


After studying the memorandum for several days, I visited the 
Office of Investigations and Security, and discussed this case with 
Messrs. Lovett and Fitzpatrick to some degree in order to try to 
gain a better understanding of the facts involved in the matter. 


Within a few days I summoned Mr. Pelicone to my office. 
Since I had been informed by Messrs. Lovett and Fitzpatrick that 
they had had a quite lengthy and detailed discussion of the case with 
Mr. Pelicone, I believed that he had a good understanding of why he 
was called to my office. I asked Mr. James J. McAndrew, my spe- 
cial assistant, to sit in on my discussion with Mr. Pelicone. Mrs. 
Langston, my secretary who shares my office, was excused. After 


Defendants’ Ex. No. 1 (Cont'd) 


61 


| AFFIDAVIT OF JOSEPH M. HART (Cont'd) ] 


a brief exchange of greeting between Mr. Pelicone and me, I asked 
him if he knew why I had asked him to come in. He replied that he 
did, and immediately undertook to express his views as to the facts 
involved in his experiences and apprehensions of the police. He 
focused his discussion more or less on the March 20, 1955, episode 
which pertained to "indecent exposure”, substantially admitting the 
facts surrounding this occurrence as stated in the said memoranda 
of September 7, 1960, from the Deputy Security Officer. 


A letter of charges was drafted proposing the removal of Mr. 
Pelicone from our service. The original was delivered to Mr; Peli- 
cone in person in the presence of Mr. McAndrew. A copy of the let- 
ter was furnished Mr. Andersen, (Mr. Pelicone's lawyer) with a re- 
ply to his letter of 11 October. While the letter of charges was dated 
October 20, 1960, it was actually delivered to Mr. Pelicone on the 
morning of October 21. He acknowledged receipt of the letter at that 
time by signing our file copy to that effect. 

On October 28, 1960, I received a letter from Mr. Andersen 
to which was attached an affidavit executed by Mr. Pelicone consti- 
tuting his reply to our statement of charges for his proposed remov- 
al. After several days’ consideration I decided that Mr. Pelicone’s 
reply did not refute the charges of the proposed separation action. 
Consequently, a letter was written to him on 2 November 1960 to 
that effect and setting 25 November 1960 as his last day of duty. 
This letter was delivered to Mr. Pelicone in my office on the after- 
noon of November 2nd in the presence of Mrs. Aerial Langston, my 
secretary. Subsequently a Standard Form 50 was prepared and de- 
livered to Mr. Pelicone in person by me on or about November 8, 
1960. 


The next action was the receipt of a notice from the Civil 
Service Commission that Mr. Pelicone was appealing this separa- 
tion action and that a hearing date was set therefor. 


/s/ Joseph M. Hart 


Subscribed and sworn to before me this 8th day of December '1960. 


/s/ Edna M. Johnson 
Notary Public 


My Commission Expires January 31, 1962 


[Seal] 
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| AFFIDAVIT OF BRUCE E. LOVETT ] 


District of Columbia ) 
City of Washington ) 


ss: 


I, Bruce E. Lovett, Investigator, Office of Investigations 
and Security, Department of Commerce hereby declare that I, 
along with Bernard J. Fitzpatrick, interviewed Anthony Pelicone 
on August 25, 1960 at the Office of Investigations and Security 
regarding matters disclosed as a result of checking his name 
through the criminal files of the Metropolitan Police Department, 
Washington, D. C. 


On August 31, 1960, I obtained additional information re- 
garding Anthony Pelicone at the Metropolitan Police Department, 
Washington, D. C. 


I hereby affirm that the memorandum dated September 7, 
1960 from the Director, Office of Investigations and Security, ad- 
dressed to Mr. Joseph M. Hart, Chief, Personnel Division, Coast 
and Geodetic Survey, contains an accurate statement of arrest in- 
formation on Anthony Pelicone which was obtained prior to his 
being interviewed, contains an accurate summation of the inter- 
view of Mr. Pelicone conducted on August 25, 1960 and contains 
an accurate statement of subsequent investigation which I con- 
ducted at the Metropolitan Police Department, Washington, D.C. 
on August 31, 1960. 


/s/ Bruce E. Lovett 


Subscribed and sworn to before me at 
Washington, D. C. on this eighth day of December 1960 


/s/ Leo L. Gerald 
Notary Public D. C. 


My commission expires November 30, 1963. 


[Seal] 
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| AFFIDAVIT OF BERNARD J. FITZPATRICK J 


District of Columbia ) 


City of Washington  ) eee 


I, Bernard J. Fitzpatrick, Office of Investigations and Secur- 
ity, Department of Commerce hereby declare that I, along with 
Bruce E. Lovett, interviewed Anthony Pelicone on August 25,/ 1960 
at the Office of Investigations and Security regarding matters dis- 
closed as a result of checking his name through the criminal files 
of the Metropolitan Police Department, Washington, D.C. | 

I hereby affirm that the memorandum dated September’ 7, 
1960 from the Director, Office of Investigations and Security, ad- 
dressed to Mr. Joseph M. Hart, Chief, Personnel Division, Coast 
and Geodetic Survey contains an accurate statement of arrest in- 
formation on Anthony Pelicone which was obtained prior to his be- 
ing interviewed and contains an accurate summation of the inter- 
view of Mr. Pelicone conducted on August 25, 1960 at the Office of 
Investigations and Security. 


/s/ Bernard J. Fitzpatrick 


Subscribed and sworn to before me at 
Washington, D. C. on this eighth day of December 1960 


/s/ Leo L. Gerald 
Notary Public D. C. 


My commission expires November 30, 1963 


[Seal] 
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UNITED STATES CIVIL SERVICE COMMISSION 
APPEALS EXAMINING OFFICE 
WASHINGTON 25, D. C. 


FEB 14 1961 
APPEAL OF ANTHONY PELICONE 


UNDER SECTION 14 OF THE VETERANS' 
PREFERENCE ACT OF 1944, AS AMENDED 


Appeal of a removal from the position of Negative Engraver, WE- 
4413-16-S, $3.26 an hour, Coast and Geodetic Survey, Department 
of Commerce. Washington, D. C.. effective November 25, 1960. 


INTRODUCTION 


Mr. Pelicone filed an appeal with the Civil Service Commission by 
letter dated November 2, 1960. An investigation was initiated and 

completed and a hearing was held on January 4, 1961, Mr. Michael 
E. Sedmak. Appeals Examiner, presiding. Mr. Pelicone was pres- 
ent at the hearing represented by Mr. D. J. Andersen, Attorney at 

Law. The Department of Commerce was represented at the hear- 

ing by Mr. M. E. Erickson, Attorney Advisor, Department of Com- 
merce. 


ANALYSIS AND FINDINGS 


23S SS Oe” 
We find that the appellant filed a timely appeal in compliance with 
the Commission's regulations and that he was entitled to appeal 
his removal under Section 14, of the Veterans’ Preference Act of 
1944, as amended. 


The reasons for the removal of Mr. Pelicone are quoted below from 
the October 20, 1960 letter of proposed adverse action: 


This is notice that I propose to remove you from your position 
as Negative Engraver WB 16-3, Reproduction Division, Office 
of Assistant Director for Cartography. The charges against 
you are: (1) false statements of material fact in an official 
record, (2) conduct unbecoming a Government employee, and 
(3) false statement or statements in official investigation. 

The reasons supporting these charges are: 


Charge 1: False statements of material fact in an official 
record - 


On March 23, 1960 you executed Department of Commerce 
Form CD-79a, "Personnel History Statement (Personnel 
Security)", Question No. 16 on this form read as follows: 
"HAVE YOU EVER BEEN ARRESTED, INDICTED OR COURT 
MARTIALED FOR ANY REASON OTHER THAN FOR MINOR 
TRAFFIC VIOLATIONS? —— YES NO 
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To this question you answered "YES". The question then con- 
tinued, "IF YOUR ANSWER IS "YES" GIVE THE FOLLOWING: 
DATE, PLACE, CHARGE, DISPOSITION." You then inserted 
the following data enclosed by quotation marks: DATE: "5/58." 
PLACE: '13th Precinct, Washington, D.C." CHARGE: |""Disor- 
derly."" DISPOSITION: " Forfeited $10 collateral." 


At the beginning of the form you were advised: "Instructions - 
Read the certificate at the end of this questionnaire before com- 
pleting your answers. Print or type all answers. All questions 
and statements must be completed. If proper answer is "no" or 
"none", so indicate. If more space is required, use Remarks 
section." 


At the end of the form you signed the following certification: 

"T place my signature below in certification that the information 
contained herein is the truth to the best of my knowledge and be- 
lief and I understand that a knowing and willful false statement 
on this form can be punished by fine or imprisonment. (See US. 
Code, Title 18, Section 1001)." i 


Information has now been received by the Department that (1) 
you were arrested on July 25, 1958, by the Metropolitan Police 
Department, Washington, D. C., for "DISORDERLY (Prost " 
and forfeited $10 collateral and (2) you were also arrested on 
or about 1:50 a.m. on March 20, 1955, by Private T. R.:More- 
head of the Terminal Police at Union Station, Washington, D.C., 
on a complaint of indecent exposure. 


It appears to me, therefore, that you made a false and incom- 
plete answer to Question No. 16 quoted above in that (1) you 
falsely stated the date of your arrest in 1958 to have been in 
May, 1958, rather than on July 25, 1958, and (2) you concealed 
your arrest on March 20, 1955. Accordingly, the above-quoted 
certification which you signed was false. 


The foregoing facts are deemed to be material facts in that they 
relate to subject-matter into which it is essential to inquire 
officially as a basis for determining your suitability for contin- 
ued employment in the Department. | 


Charge 2: Conduct unbecoming a Government employee = 
a. On or about the night of July 25, 1958, in downtown Wash- 


ington, D.C., you accompanied a Negro prostitute to a hotel lo- 
cated near Thirteenth and M Streets, N.W. Shortly after enter- 
ing the hotel room with the prostitute, you were arrested and 
charged with disorderly conduct. You elected to forfeit $10 col- 
lateral. ' 


b. On or about March 20, 1955, at approximately 1:50 a.m. in 
the waiting room at the Union Station, Washington, D.C., you 
appeared before one Dorothy Gaskin, Negro age then 25 years, 
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411 Independence Avenue, S.E., who was seated in the waiting 
room, and exposed your privates to her while you were stand- 
ing a few feet away. Your conduct was reported to the Ter- 
minal Police, and you were arrested a few minutes later while 
hurrying to the front door by a Terminal Police Officer. You 
were taken to a police station but released after a short time 


as the complainant did not wish to prosecute. 


Charge 3: False statement or statements in official investigation- 
In an interview with Mr. Bruce Lovett and Mr. Bernard Fitz- 


patrick in the Office of Investigations and Security Control, De- 
partment of Commerce, on August 25, 1960, you stated in sub- 
stance with respect to your arrest on March 20, 1955, that you 
did see a colored girl sitting on a bench in the waiting room at 
the Union Station, Washington, D. C., at approximately 1:00 a.m. 
on March 20, 1955; that she smiled at you; that because of the 
fact that you had noticed police officers some fifteen feet away 
you remarked to her "The bluecoats are over there;" and that 
you made this remark because you thought the girl was "out 
sporting” and you merely wished to warn her. 


On the other hand, at the time of your arrest on March 20, 1955, 
you stated to the arresting police officer that you smiled at the 
girl, that she smiled back, and that you were trying to "make" 
her. 


Obviously, these two statements are mutually inconsistent. At 
least one of the two statements, that in the first paragraph of 
this charge. appears to be false, by your own previous state- 
ment on March 20, 1955 when you were arrested. 


We find that the letter of October 20, 1960 disclosed reasons specific- 
ally and in detail for the proposed removal of the appellant and gave 
him a reasonable time (ten days) in which to reply. 


The appellant, by and through his attorney, Mr. Daniel J. Andersen, 
filed an affidavit dated October 27, 1960 in reply to the charges. Fol- 
lowing agency consideration of the written reply, the appellant was 
notified by letter dated November 2, 1960 of an adverse decision to 
remove him. The removal was effected on November 25, 1960. The 
decision informed the appellant of the reasons relied upon for the ac- 
tion and told him of his appeal rights to the Commission. 


In view of our above analysis, we find that the agency complied with 
the procedural requirements of the law and the regulations of the Com- 
mission in effecting the removal of the appellant. 


In support of the charges, the agency submitted a copy of the Depart- 
ment of Commerce Form CD-79a dated March 23, 1960 signed by the 
appellant which shows that the appellant answered question no. 16 in 
the affirmative but listed only one arrest and that being in May, 1958 
on a charge of "Disorderly" for which he forfeited $10.00 collateral. 
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The agency also submitted a memorandum dated September 7, 1960 
signed by Mr. John W. Phillips, Director, Office of Investigations 
and Security of the agency which sets forth the evidence and informa- 
tion upon which the agency based its charges. The September! 7, 1960 
memorandum is quoted in its material part as follows: 


During the course of an investigation which is being conducted 
by this office on the basis of a request from Coast and Geodetic 
Survey for security clearance for the above-named employee, 
information was disclosed which raises a serious question of 


his suitability for continued employment with the Department. 


The Metropolitan Police Department advised that employee has 
been arrested on two occasions by that agency; he was arrested 
on March 20, 1955 for "Inv. of Indecent Exposure,” disposition 
of which was "Released"; he was arrested on July 25, 1958 for 
"Disorderly (Prost.)", disposition of which was an election to 
forfeit $10.00 collateral. It should be noted that employee on 
his Personal History Statement, Form CD-79a, dated March 
23, 1960, which he submitted in connection with your current 
request for security clearance, answered question number 16 
relative to whether he had ever been arrested by stating that 

he was arrested in May, 1958 for "Disorderly" and forfeited 
$10.00 collateral. He did not show his arrest of March 20, 1955. 


On August 25, 1960, employee was interviewed in this office. 
He was asked to recount the circumstances of his arrest of 
July 25, 1958. He expressed his willingness to cooperate and 
quite willingly stated that the arrest occurred on a Friday 
night after he had had several drinks. He explained that Fri- 
day night is his drinking night, that on this particular night 

he was on a downtown street when he was approached by a 
prostitute and consented to accompany her to a hotel located 
near Thirteenth and M Streets, N.W. He stated that he had 
just entered the hotel room with the girl when he was arrested 
by two MPD policemen and charged with disorderly. He stated 
that he had not had a chance to disrobe. At this point, employ- 
ee admitted that the prostitute was a Negro. He stated that 
this was the only time when he had been "involved" with a Ne- 


gro and expressed the hope that it was the last. 


Employee was then asked to relate the circumstances under 
which he was arrested on March 20, 1955. Employee seemed 
to be quite surprised that this office knew of this arrest, ap- 
peared extremely upset and, at first, indicated that it was not 
the Department's business to inquire into this matter.; He also 
stated that he had been assured by police officers that the inci- 
dent of March 20, 1955 was not an arrest and would not appear 
on the records of the MPD. After considerable discussion, em- 
ployee reluctantly gave the following account ot the arrest: 
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He stated that during the late evening of March 19, 1955, after 
visiting several bars, he proceeded to the Cross Roads Night 
Club where, while drinking at the bar, he became friendly with 
a group of other patrons. He agreed to meet some of them 
later that evening at Union Station after one of them was to 
board a train. He advised that in the early morning of March 
20, 1955 at about 1:00 A.M. while at Union Station waiting to 
meet the aforementioned group he was arrested. He stated 
that the policeman told him that an allegation had been made 
that he had exposed himself to a colored female who had been 
sitting on one of the benches in the waiting room area. Em- 
ployee stated that he did see the colored female sitting on the 
bench, that she had smiled at him and because of the fact that 
he bad noticed police officers some fifteen feet away he re- 
marked to her, "The blue coats are over there.” He explained 
that he made this remark because he thought the girl was "out 
sporting” and he merely wished to warn her. 


Employee emphatically denied having exposed himself and stated 
that he made such denials when he was arrested. He advised 
that the colored girl apparently dropped the charges because he 
was released shortly after he was taken to the police department. 
He explained that at the time the officer placed him under arrest, 
the officer requested that he open his coat in order to ascertain 
whether he was then exposed. Employee stated that, of course, 
the check proved negative because he had not exposed himself. 


Employee made vigorous protestations of his innocence and 
branded the incident as one of false accusation. He further 
stated that the only reason he did not bring civil suit was be- 
cause his friends had dissuaded him by pointing out that such 

an action would cause considerable notoriety. Employee volun- 
teered that the incident of March 20, 1955 had caused him a 
great deal of mental and emotional distress. He stated, for ex- 
ample, that subsequent to the arrest he became very much in- 
terested in a young lady to the point he was thinking of marry- 
ing her. He stated that he decided not to marry her and decided 
to refrain from seeing her any more because he feared that she 
might some day find out about the arrest. When employee was 
asked why he allowed the incident to influence him so profound- 
ly if, as he claimed, he was an innocent victim ot circumstances 
he stated, in reply, that the very nature of the accusation was so 
humiliating that he could not get it off his mind. 


On August 31, 1960, a representative of this office contacted the Metro- 
politan Police Department where he obtained the following arresting 
officer's report of the arrest of employee on March 20, 1955: 


"Dorothy Gaskin, colored, female, 25 years, 411 Independence 
Avenue, S-E. reports about 1:50 A.M., 3/30/55, while seated 
in the waiting room of Union Sta. the above subject exposed 
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his privates to her while he was standing a few feet away. 
Subject was arrested by Pvt. T. R. Morehead of the Ter- 
minal Police as he was hurrying for the front door, states 
he smiled at girl and she smiled back and that he was try- 
ing to make her. Denies exposing himself at any time. 
Complainant does not wish to prosecute.” 


In verification of the information contained in the above quoted memo- 
randum, the agency submitted affidavits from Mr. Bruce E. Lovett, 
Investigator, and Mr. Bernard J. Fitzpatrick of the Office of Investi- 
gations and Security of the agency in which they state that they were 
the persons referred to in the memorandum who interviewed the ap- 
pellant. They further stated that the memorandum contains an accur- 
ate statement of arrest information on the appellant and an accurate 
summation of the interview of the appellant conducted on August 25, 
1960 at the Office of Investigations and Security. 


In reply to Charge 1, the appellant submitted an affidavit dated Octo- 
ber 27, 1960 to the agency in which he stated that at the time he com- 
pleted the Form CD 79a which is dated March 23, 1960 he could not 
recall the exact date in 1958 ot his arrest on the charge of "disorderly’ 
but that to the best of his knowledge and belief the arrest occurred in 
May, 1958. He further stated that he has since searched his files and 
found his receipt for $10.00 collateral he forfeited for the arrest and 
that the receipt shows that at 11:40 P.M. on July 25, 1958 he was 
charged with "disorderly" at the 13th Precinct, Case #2557 and that 

he elected to forfeit the collateral. ! 


The above information shows that the appellant was arrested on July 
25, 1958 on a charge of being disorderly for which he forfeited $10.00 
collateral but that he listed this arrest on Form CD-79a dated March 
23, 1960 as having occurred in May 1958. Although the record shows 
that there was a two month discrepancy in the date of this arrest, we 
find that there is no indication that the appellant was trying to conceal 
the arrest or that the discrepancy was anything other than an honest 
mistake. 


In the absence ot any evidence to indicate a wrongful intent on the part 
of the appellant to conceal the arrest or to mislead the agency, we 
find that a two month discrepancy in the date of the July 25, 1958 ar- 
rest is not sufficient to sustain a charge otf falsification of a material 
fact. Therefore, this part of charge 1 is not sustained. f 


In explanation of his failure to list his arrest of March 20, 1955, the 
appellant explained in his affidavit that he had no intent to conceal 
this arrest because he did not understand the incident in question to 
be an arrest. He admits, however, that on the night of March 20, 
1955, he was present at the Union Station, that a girl smiledathim, 
that he smiled back thinking that it was a solicitation, that the Ter- 
minal Police took him and the woman into an office, and that he was 
fingerprinted in the regular course of police activity. 
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At the hearing before the Commission, the appellant, in further ex- 
planation of the incident on the night of March 20, 1955, testified that, 
while at Union Station, the Terminal Police came to him and told him 
that they had a complaint against him from a woman who had report- 
ed that he had exposed himself to her. 


He further testified that the Terminal Police Officers took him to the 
Terminal Office'where they questioned him and asked the complaining 
woman whether or not she wished to prosecute him. He further testi- 
fied that the woman stated that she did not wish to prosecute him. He 
also testified that the Terminal Officer called the Metropolitan Police 
and that the Metropolitan Police came to the Terminal Station and took 
him to the Police Headquarters where he was photographed, finger- 
printed and further questioned concerning his background from birth 
to that date. 


The appellant's above testimony establishes that he was taken into 
custody by the Terminal Police at Union Station, turned over to the 
Metropolitan Police, taken to Police Headquarters and booked on a 
compiaint of indecent exposure. We find that this constituted an ar- 
rest. We therefore, further find that the second part of charge 1 that 
the appellant failed to admit his arrest of March 20, 1955 is sustained. 


With regard to Charge 2(a), the appellant gave the following explana- 
tion which is quoted from his affidavit of October 27, 1960. 


"I will readily admit that Iam ashamed on the incident on 25 
July 1958. This is the only arrest I have ever had in my life 
and I can’t help but feel that I was trapped into this situation. 
As I indicated above, I was walking down the street and this 
person solicited me and invited me to the hotel near 13th and 
M Streets Northwest. I do not know if she was colored but I 
do know that I did not commit an immoral act with her and 
that I was charged with disorderly conduct. The police offi- 
cer indicated that he knew this woman to be a known prostitute 
but I did not know that the police officer indicated that they 
were trying to get the hotel for permitting prostitution. I do 
not know if the woman was charged but I know she was not 
taken to the precinct with me and for all I know this woman 
was a plant for the purpose of getting the hotel and I was the 
innocent victim. Nevertheless, I posted the $10.00 collateral 
as was requested and I have been in no trouble since that 
time nor will I ever be taken in again.” 


In view of the appellant’s admission that the conduct charged in 
Charge 2(a) is true, we find that this part of the charge is sustained. 


With regard to Charge 2(b), our analysis supra, shows that the ap- 
pellant was arrested on a charge of indecent exposure. The appel- 
lant denies, however. that he was guilty of the conduct charged. The 
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only evidence submitted by the agency that the appellant exposed him- 
self as charged is the hearsay statement contained in the arresting 
officer's report that a woman named Dorothy Gaskin reported to the 
police that the appellant had exposed his privates to her while seated 
in the waiting room at Union Station on the night of March 20,'1955. 
The record further shows that the complainant did not prosecute. 
There is therefore no record of any court action taken or conviction 
on the complaint made by Dorothy Gaskin. In the absence of any state- 
ment signed by Dorothy Gaskin or any competent evidence to prove 

the appellant guilty of conduct alleged in charge 2(b), we find that 
charge 2(b) is not sustained. 


| 

With regard to Charge 3, the report of investigation, quoted supra, 
signed by John W. Phillips, sets forth the oral statement made on 
October 25, 1960 by the appellant to Messrs. Bruce E. Lovett and 
Bernard J. Fitzpatrick of the Office of Investigations and Security 
of the agency, which oral statement is quoted in the charge. The re- 
port of investigation also contains the arresting officer's statement 
that the appellant stated to the officers that". . . he (the appellant) 
was trying to make her (Dorothy Gaskin) . - .” 


The appellant, in his October 27, 1960 affidavit stated". . . Ilem- 
phatically deny that at the time of the arrest on 20 March 1955 I 
made a statement to the arresting officer that I was trying to ‘make 
her' . . ." However, in view of the arresting officer's report, we 
find that the charge is sustained by a preponderance of the evidence. 


In summary, we find that the second part of Charge 1 concerning the 
appellant's concealment of his March 20, 1955 arrest on a complaint 
of indecent exposure; Charge 2(a) concerning his conduct in connec- 
tion with his arrest of July 25, 1958 for "Disorderly (Prost.)"; and 
Charge 3 concerning his false statement to the agency's investigating 
officers, are sustained; but that, the first part of Charge 1 concern- 
ing the misstatement of the date of his July 25, 1958 arrest and 
Charge 2(b) concerning the appellant's conduct in connection ‘with the 
March 20, 1955 arrest are not sustained by the evidence. 


In the light of all the evidence and the foregoing analysis, we find that 
the personnel action of the Department of Commerce in effecting the 
removal of Mr. Pelicone was warranted and was for such cause as 
will promote the efficiency of the service as prescribed by Section 14 
of the Veterans' Preference Act of 1944, as amended, and that such 
action was not arbitrary, unreasonable or capricious. 


RECOMMENDATION 
It is recommended that no change be made in the personnel action 
of the Department of Commerce in effecting the removal of Mr. 
Pelicone on November 25, 1960. 
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No further appeal from this decision will be entertained from either 
Mr. Pelicone or the Department of Commerce unless it is submitted 
to the Board of Appeals and Review, U.S. Civil Service Commission, 
Washington 25, D.C., within seven days after receipt of this decision. 
Notification of a further appeal should be given to this office so the 
case file can be transmitted promptly to the Board. 

Since there is no further right to a hearing, additional representa- 
tions (if any) should be made in writing and submitted in duplicate 
with the appeal to the Board. 


/s/ S$. L. Elliott, Chief 
Appeals Examining Office 


[Rec'd Feb. 21, 1961 -U.S.C.S.C.] 
Daniel J. Andersen 
Attorney at Law 
639 Woodward Building 
Washington 5, D.C. 


REpablic 7-2153 
20 February 1961 


Board of Appeals and Review 
U. S. Civil Service Commission 
Washington 25, D.C. 
Re: Appeal of Anthony Pelicone 
Employing Agency: Department of Commerce 


Gentlemen: 


Pursuant to recommendation of the Appeals Examining Office 
contained in the opinion of that office dated the 14th day of Febru- 
ary 1961 and transmitted to this office as counsel for Mr. Pelicone, 
this is to give notice of appeal from the decision of the Appeals Ex- 
amining Office. 

You will'note from the record that the second incident under 
Charge 1 relating to false statements and material fact in official 
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record pertaining to the incident of March 20, 1955 was sustained 
by the examiner. The record is clear and uncontroverted, that Mr. 
Pelicone did not consider that incident an arrest and the question 
was answered to the best of his knowledge and belief. Upon investi- 
gation, he recited the facts without first having been warned that 
anything he might say would be held against him. He was not with- 
holding any information from the government and, if he had lawfully 
concealed or attempted to conceal an arrest, he certainly would not 
have been so willing to discuss it. 


Under the third charge the appeals examiner sustains| the 
charge of making a false statement in an official investigation by 
accepting a police department report of an incident wherein Mr. 
Pelicone was supposed to have been quoted as saying "I was trying 
to maker her" and placed this statement against the purported state- 
ment to the investigators that he said "The blue coats are over 
there" and explained that he made that remark because he "thought 
the girl was out sporting” and merely wished to warn her. ‘Mr. 
Pelicone emphatically denies that he had ever made such a state- 
ment that he had tried to make her and, of course, he denies the 
charges arising out of that incident and he was released by the po- 
lice under circumstances which certainly justified his belief that it 
was not an arrest and he answered the form to the best of his knowl- 
edge and belief at the time. One could not read the record without 
realizing that he was not in any way attempting to conceal any infor- 
mation. 


| 

This employee is a veteran who has served his country in time 
of war and has been a faithful employee of the government for nine- 
teen years. There is no indication in his performance record that 
the misdemeanor charge in July of 1958 in any way affected his work 
performance, neither is there any information whatsoever in the rec- 
ord to sustain the finding by the examiner that his removal promotes 
the efficiency of the service. The action by the Department is arbi- 
trary, unreasonable and capricious under the circumstances and this 
employee should be returned to his job. 


Very truly yours, 


/s/ Daniel J. Andersen 
DJA/fw 


ce: Mr.S. L. Elliott, Chief 
Appeals Examining Office 
U.S. Civil Service Commission 
Bureau of Departmental Operations 
Washington 25, D. C. 
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U.S. DEPARTMENT OF COMMERCE 
COAST AND GEODETIC SURVEY 
WASHINGTON 25, D.C. 


March 7, 1961 No. 35 


Your Reference: 
BAR:ELK 


Mr. John E. Blann 
Chairman, Board of Appeals and Review 
United States Civil Service Commission 


SUBJECT: Decision of the Commission's Appeals Examining 
_ Office sustaining the action of the Department of 
Commerce in removing Anthony Pelicone from 
the position of Negative Engraver, on charges. 


Dear Mr. Blann: 


Reference is made to your communication of March 1 with 
which you enclosed 2 copy of letter of February 20 from appellant's 
attorney. We see nothing in the letter that affects the decision of 
the Appeals Examining Office against appellant. 


The circumstances that brought about the dismissal of the ap- 
pellant, Mr. Pelicone, were that he was being considered for sensi- 
tive work. Before he could be permitted access to classified ma- 
terial, it was necessary that he have a security clearance. In the 
course of making a security check, a false statement by the person 
being investigated is sufficient cause to refuse clearance and in the 
case of an employee it warrants dismissal. 


The objection is made that, when the appellant was interviewed 
by the Department's security personnel, he was not warned that any- 
thing he might say would be held against him. The investigation of 
the appellant was not for a criminal proceeding, but was for an ad- 
ministrative purpose, and appellant was under no compulsion to make 
any statement. ' There was no necessity that he be warned that any- 
thing he might say would be used against him. The objection is also 
made that the appellant did not withhold information from the govern- 
ment and that he was willing to discuss the 1955 arrest. Information 
was withheld from the government; the 1955 arrest was not included 
on the Form CD-79A. Furthermore, the testimony of Mr. Lovett 
(page 43 of the transcript of the hearing) contradicts the claim that 
the appellant was willing to discuss the 1955 arrest. 


Appellant was arrested in the Union Station in 1955, he was taken 
to a Metropolitan Police Station after being turned over to the Metro- 
politan police by the terminal police, he was booked by the Metropolitan 
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police, examined and fingerprinted. Appellant made a false state- 
ment on his security clearance Form CD 79-A in that he failed to 
state that he had been arrested in 1955. The falsitication was ma- 
terial and substantive. No one could possibly disagree that this 
was an arrest. i 


The decision of the Appeals Examiner should be upheld. 
Sincerely yours, | 


/s/ Joseph M. Hart 
Chief, Personnel and 
Safety Division 


/s/ Mathew E. Erickson 
Attorney Adviser 


July 20, 1961 


Daniel J. Andersen, Esq. 
Attorney at Law 

639 Woodward Building 
Washington 5, D.C. 


Dear Mr. Andersen: j 


This is in reference to your appeal in behalf of Mr. Anthony 
Pelicone from the decision of the Commission's Appeals Examin- 
ing Office sustaining, under Section 14 of the Veterans’ Preference 
Act, the action of the Department of Commerce in removing Mr. 
Pelicone from the position of Negative Engraver, U. S. Coast and 
Geodetic Survey, effective November 25, 1960, on charges. 


The Board of Appeals and Review has caretully considered 
the evidence developed by the Appeals Examining Office in connec- 
tion with the case as well as the representations submitted to the 
Board. ' 


The record indicates that Mr. Pelicone was removed from 
position of Negative Engraver on charges of (1) false statements 
of material fact in an official record, (2) conduct unbecoming a 
government employee and (3) false statements in official investi- 
gation. i 


Defendants’ Ex. No. 1 (Cont'd) 
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[Letter to D. J. Andersen. Esq. from E.T.Groark, Chairman of 
Appeals Board under date of July 20, 1961 re: appeal of Anthony 
Pelicone (Cont'd) ] 


The Commission's Appeals Examining Office in its decision 
stated with respect to the charges preferred that it found the sec- 
ond part of Charge 1, concerning Mr. Pelicone's concealment of 
his March 20, 1955 arrest on 3 complaint of indecent exposure; 
Charge 2(a). concerning his conduct in connection with his arrest 
of July 25, 1958, for “disorderly (Prost.)"; and Charge 3, concern- 
ing his false statement to the agency's investigating officers, Sus- 
tained but that the first part of Charge 1, concerning the misstate- 
ment of the date of his July 25. 1958 arrest, and Charge 2(b), con- 
cerning his conduct in connection with the March 20, 1955 arrest 
not sustained by the evidence. The Appeals Examining Office con- 
cluded that on the basis of all the evidence it found that the action 
of the Department of Commerce in effecting the removal of Mr. 
Pelicone was warranted and was for such cause as will promote 
the efficiency of the service. 


The Board of Appeals and Review, after considering the en- 
tire record, concurs in the finding of the Appeals Examining Of- 
fice as set forth in its decision of February 14, 1961. The Board 
considered the sustained charges sufficiently serious to warrant 
removal action. The decision of the Appeals Examining Office is 
accordingly affirmed. 


For the Commissioners: 
Sincerely yours, 


/s/ ENS 7-20-61 
E. T. Groark, Chairman 
Board of Appeals and Review 


/sf 7 20 /2/ 


/slh/ # 


[Office Services Division 
Mail & Comm. Unit 
JUL 21 1961 

Mailed by B 
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[Rec'd Jul 26, 1961 -U.S.C.S.C.] 


Daniel J. Andersen 
Attorney at Law 
639 Woodward Building 
Washington 5, D.C. 


REpublic 7-2153 


25 July 1961 


Mr. E. T. Groark, Chairman 

Board of Appeals and Review 

U. S. Civil Service Commission H 

Washington 25, D.C. Re: Anthony Pelicone | 
BAR:JGC:sbj 

Dear Mr. Groark: 


This is an appeal for reconsideration of the decision of the 
Board of Appeals and Review as announced in your letter of 20 July 
1961 affirming the decision of the Appeals Examining Office to the 
prejudice of Mr. Anthony Pelicone. : 


Here we have a veteran who has served his country well through 
the many years. His proficiency in his position as Negative Engraver 
with the U.S. Coast and Geodetic Survey has never been questioned. 
The incidents for which he was charged have never been shown to have 
adversely affected his efficiency or the efficiency of the office. 


The two incidents which came up for consideration during the 
investigation are old and well should have been forgotten. They are 
barred by the statute ot limitations and had Mr. Pelicone been prose- 
cuted they would have been mere misdemeanors. If such is going to 
be the criteria for employment with the U.S. government, very few 
could ever qualify. The only legal penalty suffered by Mr. Pelicone 
was the $10.00 forfeiture and yet this incident, old as it is, has been 
contrived to discharge Mr. Pelicone and to completely ruin his future. 
In the interim, after this forfeiture of $10.00, Mr. Pelicone has lived 
an exemplary life and there is no evidence in the record that he was 
ever before or after subject to any disgraceful incident. A decision 
like this could only be made in a police state where there can be no 
security and reliance upon justice. Even a dog is entitled to a first 
bite. An unbiased review of the facts and circumstances of this case 
would clearly indicate that the decisions so far have been arbitrary, 
capricious, and completely void of any consideration for the rights 
of Mr. Pelicone. 


It is eminently clear that a grave injustice is being done. I 
sincerely urge that this matter be reexamined by an impartial com- 
missioner and that Mr. Pelicone be reinstated in his job so that he 
can perform for his country with the same proficiency as he did the 
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[Letter from D. J. Andersen to Board of Appeals and Review dated 
25 July 1961 re: appeal for reconsideration of decision ] 


many years between this unfortunate incident and the time that it 
came to light at the instance of Mr. Pelicone during the investiga- 
tion. At no time in the course of considering this matter has Mr. 
Pelicone ever made a statement that was not true to the best of his 
knowledge and belief. There is nothing in the record that will show 
to the contrary. 


Very truly yours, 


DJA/fw /s/ Daniel J. Andersen 


September 15, 1961 


Daniel J. Andersen, Esq- 
639 Woodward Building 
Washington 5, D. C- 


Dear Mr. Andersen: 


This is in reference to your letter of July 25, 1961, in behalf 
of Mr. Anthony Pelicone, addressed to the Chairman of the Board 
of Appeals and Review, requesting reconsideration of the Board's 
decision of July 20, 1961. 


The record clearly indicates that Mr. Pelicone was afforded 
full opportunity, as contemplated by the Veterans’ Preference Act 
and as provided by Part 22 of the Civil Service Regulations, to pre- 
sent all evidence and argument during the appellate process. The 
Commission's Appeals Examining Office and the Board of Appeals 
and Review sustained the action of the Department in removing Mr. 
Pelicone from the position of Negative Engraver, U.S. Coast and 
Geodetic Survey as the result of charges. The Board's decision of 
July 20, 1961 is final and exhausted Mr. Pelicone's administrative 
remedies. Thereis no provision of Civil Service Regulations which 
provides for a ‘review by the Board of its previous decision. 


Sincerely yours, 


/s/ ENS 9-15-61 
E. T. Groark, Chairman 
Board of Appeals and Review 


[Office Services Division /s/ G Th a L/ 
Mail & Comm. Unit 
SEP 15 1961 
Mailed by B 


[ Filed July 12, 1962] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 
ANTHONY PELICONE 
Plaintiff 
vs. Civil Action No. 3651-61 
LUTHER H. HODGES, et al 
Defendants 


PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
TO DISMISS 


Comes now the plaintiff, Anthony Pelicone, by and through counsel, 
and in opposition to defendants' motion for summary judgment or in the 
alernative to dismiss, respectfully states to this Honorable Court as 
follows: 

Statement of Facts 

Unless the defendants will agree to additional material facts, there 
is a genuine issue of material facts to be determined by the court. 

1. It is admitted that plaintiff was employed by the Department of 


Commerce, Coast and Geodetic Survey as a Negative Engraver from 19 


April 1948, and that he is a preference eligible within the meaning of the 
Veteran's Preference Act of 1944. However, plaintiff states further that 
he has over nineteen (19) years satisfactory service in the U! S. Govern- 
ment, and this is the very first difficulty he has ever had in connection 
with his employment. The plaintiff states further that he volunteered for 
military service in World War II and he has a service connected disability 
in part involving his nervous system, which condition was utilized by the 
defendants’ investigators, forcing the plaintiff to testify against himself 
without caution and in violation of his constitutional rights. | 

2. Onthe 23rd day of March 1960, the defendants requested plain- 
tiff to complete Standard FormCD-79A. This plaintiff did to 'the best of 
his knowledge and belief. At question #15 "Have you ever been arrested, 
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indicted or court martialed for any reason other than for minor traffic 


violation." To this plaintiff answered "Yes - 5/19/58 - 13th Precinct, 
Wash.. D.C. - disorderly - forfeited $10 collateral." 

3. On 25 August 1960, defendants" investigators called in the plain- 
tiff for an interview. They did not advise him of charges pending against 
him. They did not advise him of his rights. They did not advise him 
that anything he might say could be used against him. Rather, taking 
advantage of his obvious nervous condition, prevailed upon him to talk 
about his reported arrest in 1958, as if it were quite inconsequential, 
nothing to be nervous or worried about. During the course of this inter - 
view, the plaintiff voluntarily discussed another incident in March 1955 
which he did not consider an arrest, and no charges were ever placed 
against him. These were the only two incidents in plaintiff's life which 
in any way have marred his otherwise exemplary conduct. 

(a) On 25 July 1958 the plaintiff (unmarried) was solicited by 
a woman, they went to a hotel. Before any relations, and immediately 
after entering the room, the police arrived, arrested plaintiff on charge 
of disorderly conduct and he forfeited $10 collateral. The police explain- 
ed they knew the girl was a prostitute and they wanted to get evidence 
against the hotel. 

(b) On 20 March 1955, the plaintiff was detained at Union 
Station on a false implication of indecent exposure. No charges were 
ever preferred and plaintiff was released with advice from the police to 
forget about it, it happens every day. 

4. Based upon the information thus elicited from the plaintiff, the 
defendants’ investigators then proceeded on 31 August 1960 to obtain 
police incidentals. 

5. It is admitted that by letter dated 20 October 1960, the plaintiff 
was given a notice of intent "to remove you from your position as Negative 
Engraver." However, it was not until 2 November 1960, that plaintiff 
was notified of his discharge from employment effective 25 November 
1960, a period less than 30 days, on the following charges: 
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(a) False statements of material fact in an official record. - 
plaintiff arrested on 25 July 1958 instead of May 1958 stated by 
plaintiff to his best information and belief, and failure to record 
incident on 20 March 1955, on Form CD-79A. | 

(b) Conduct unbecoming a Government employee + 2 Hen two 
alleged incidents on 25 July 1958 and 20 March 1955. | 

(c) False statement or statements in official investigation. - 
Concerning the incident on 20 March 1955, defendants allege that 
plaintiff told investigators he thought the girl was out sporting and 
in order to warn her he remarked the bluecoats were over there, 
and an alleged conflicting statement to the officer at the time that 
the girl smiled and he smiled back and that he was trying to make 
her. All of which the plaintiff emphatically denies. 

6. It is admitted that the plaintiff was removed from government 
service on 25 November 1960, but denies that the charges were legally 
sustained, and denies that the precedural requirements have been afford- 
ed to plaintiff. 

7. It is admitted that plaintiff appealed to the Civil Service Com- 
mission and that removal action was affirmed on the following charges: 

(a) Concealing arrest on 20 March 1955. | 

(b) Conduct unbecoming a Government employee, concern- 
ing incident on 25 July 1958. 

(c) False statement in official investigation, concerning 
incident on 20 March 1955. 7 
All remaining charges were not sustained by the Civil Service Com- 

mission. 
ARGUMENT 


A. Anemployee cannot be discharged or deprived of emoluments 


unless procedures are strictly complied with. 

1. Article IV of the Amendments to the Constitution of the 
United States guarantees the right of the people to be secure in their 
persons and they shall not be violated except upon probable cause, sup- 
ported by oath or affirmation. When the plaintiff was called in by the 
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investigators, they did not advise him of his rights, nor did they tell 
him that what he might say could be used against him and result in his 


discharge from the government service. Instead they took advantage of 


his nervous condition,’ and provoked him into making statements declared 
to be insignificant and then ultimately used to discharge him from Civil 
Service Employment after more than 19 years of satisfactory service. 

2. Section 836, Title 5, U. S. Code, provides that "No 
permanent * * * eligible * * * shall be discharged * * * except for 
such cause as will promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge * * * is sought, shall 
have at least thirty day's advance written notice." 

On 20 October 1960 the plaintiff was given notice of defendants’ 
intent to remove him from his position as a Negative Engraver. This is 
not a notice of discharge from employment as contemplated by the Veterans 
Preference Act. At this point, the plaintiff might well have been retained 
in employment but given another job in the same department or in some 
other department of the government. It was not until 2 November 1960 
that plaintiff was given notice of intent to discharge as of 25 November 
1960, a period of only 22 days after plaintiff received notice. It is 
respectfully submitted that this does not comply with the procedural re- 
quirements of the law. 

3. It is apparent from these facts and circumstances that the 
plaintiff was not accorded all the rights to which he was entitled. 

B. There is no showing by the defendants that the dismissal of 
plaintiff was for "such cause as will promote the efficiency of the service." 

1. This plaintiff has over 19 years of satisfactory service 
as a Civil Service Employee. At no time was there ever a complaint as 
to his performance or his conduct until 20 October 1960, 2 years and 3 
months after the incident on 25 July 1958, and 5 years and 7 months after 
the incident on 20 March 1955. 

2. The plaintiff was charged with disorderly conduct on 25 
July 1958, a mere misdemeanor, under facts and circumstances hereto- 
fore stated. During the period from then to 20 October 1960, the 
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efficiency of the service was unchanged, and there was absolutely no 


good reason to discharge the plaintiff. 

3. The alleged offenses giving rise to the discharge of plain- 
tiff, all of which are denied by the plaintiff, have in no way adversely 
affected the efficiency of the service, and even if true, the acts were in 
no way related to the employment of the plaintiff, entirely outside the 
scope of his employment and related only to his personal life. 

C. The Defendants' decision to discharge plaintiff was|arbitrary, 
capricious, unwarranted by the facts, and a violent abuse of discretion. 

1. The record in this case reflects exemplary conduct and 
high efficiency ratings on the part of this plaintiff on the job. He has 
given years of faithful service on the job and the discharge proceedings 
seriously violate all standards of fairness. If such criteria were to be 
applied equally to all Civil Service employees, there would not be many 
left to carry on the work of government. This is on the face iof ita 
violent, unfounded abuse of discretion. 

2. The courts have held that a refusal to obey an unlawful 
order, does not amount to insubordination sufficient to support a dis- 
charge (S chmidt vs. U.S., 145 Ct. Cl. 632). When a government em- 
ployee is discharged with no showing that it was for the good'of the ser- 
vice, and where it appears motives of malice or for any reason other 
than for the good of the service, the discharge is unlawiul and the em- 
ployee is entitled to recover the salary he would have earned had he not 
been discharged (Knott vs. U.S., 121 F. Supp. 630. 128 Ct. 'Cl. 489) 
(Baxter vs. U.S., 129 Ct. Cl. 254). Where procedural requirements 
have been met, the only basis for setting aside action of dismissal is 
a showing that the decision was arbitrary or capricious, or so grossly 
erroneous as to imply bad faith. (Love vs. U.S., 98 F. Supp. 770). 
Where proof of only one instance of failure to pay a personal debt, the 
court held insufficient cause for removal and dismissal held illegal. 
(McGuire vs. U.S., 145 Ct. Cl. 17). It is clear that in such cases as 
these, the action was held to be arbitrary and capricious. Applying the 


same rule to this case, it seems so obvious that the action was arbitrary 
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and capricious. 
D. The charges against the plaintiff have not been established as 
valid charges. 

1. There is absolutely no showing in the record that plain- 
tiff “concealed arrest on 20 March 1955." To the contrary, the plaintiff 
answered the questions on the form to the best of his knowledge and be- 
lief. He admitted the arrest and forfeiture of $10.00 on the incident of 
25 July 1958. He honestly did not believe that he was arrested on 20 
March 1955. After discussion he was released by the police and told to 
forget about it. The Commission disallowed this as conduct unbecoming 
a government employee, as originally charged. As a matter of fact, 
the plaintiff did not conceal, but rather on interrogation related the facts 
to the investigators after which they procured a police incidental report. 
This charge is completely unfounded. 

2. The second charge of conduct unbecOming a government 
employee is unfounded and with any sense of justice, is insufficient cause 
for removal. Consider the facts and circumstances. The plaintiff could 
well have been a pawn. True, he went toa hotel with a woman who 
solicited him. By any stretch of imagination, could such action be adequate 
to ruin 2 man for life. How would we feel if such a rule was applied to 
us, any of us. This incident was outside the scope of employment, had 
absolutely nothing to do with his work, and is not even as incidious as 
failing to pay debts, insubordination, or refusal to obey orders. 

3. The third charge of making a false statement concerning 
the incident on 20 March 1955 is completely unfounded. Even if the alleg- 
ed statement were true, they are mutually consistent and the alleged 
remark to the police officer in 1955 does not necessarily make the alleged 
remark to the investigating officer in 1960 false, or vice-versa. Of 
course the defendants deny the remarks as alleged during the interrogation 
and those alleged to have been made to the police officer. At any rate, 
they are not material to anything. Certainly a conclusion that plaintiff is 


untrustworthy, and no longer worthy of employment is unjust and not in 
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keeping with our revered standards of fair play. 
WHEREFORE, the premises considered, plaintiff prays that defen- 
dants' motion for Summary Judgment or in the Alternative to Dismiss, 
be denied, and that the matter be referred for trial on the facts. 
Respectfully submitted, 


/s/ Daniel J. Andersen 
Attorney for Plaintiff 


x * x 


[ Certificate of Service] 


[ Filed July 12, 1962] 


PLAINTIFF'S MOTION FOR SUMMARY J UDGMENT 

Comes now the plaintiff, by and through counsel, and respectfully 
moves this Honorable Court to grant summary judgment to the plaintiff 
by declaring the dismissal illegal and restoring plaintiff to his position 
as Negative Engraver and for reason therefor states: 

1. There is no genuine issue of material facts and the plaintiff is 
entitled to judgment as a matter of law. 

2. The procedures followed in discharge of the nos do not 
comply with the strict requirements of the law. 

3. The action of the defendants in discharge of the plaintiff was 
arbitrary, capricious, unwarranted by the facts and an abuse of discretion. 

4. The alleged cause for dismissal was not such as will promote the 
efficiency of the service. | 

5. The alleged charges against the plaintiff have not been established 
as valid charges against plaintiff. 


6. And for such other reason as to the court may seem just and 


proper. 


/s/ Daniel J. Andersen 
Attorney for Plaintiff 


* xk * 


[ Certificate of Service] 
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[ Filed July 21, 1962] 
STATEMENT OF MATERIAL FACTS AS TO 
WHICH THERE IS NO DISPUTE 

(In support of Plaintiff's Motion for Summary J udgment) 

Pursuant to Rule 9h of the rules of this court, the following is a 
statement of material facts as to which there is no genuine issue. 

1. The plaintiff is a veteran of World War Il, with honorable dis- 
charge and service connected disability involving among other things his 
nervous system. 

2. The plaintiff is 44 years old, never married, and over 19 years 
satisfactory service as a Civil Service employee. 

3. Until this incident, commencing with the investigation interview 
on 25 August 1960, the plaintiff's employment conduct was exemplary at 
all times and his employment performance was entirely satisfactory at 
all times. 

4. On 23 March 1960, plaintiff was requested to complete Standard 
Form CD-79A. This form requires the party to answer all questions "to 
the best of his knowledge and belief.” 

5. Plaintiff did complete this form to the best of his knowledge 
and belief. 

6. At question 16 "have you ever been arrested, indicted or court 
martialed for any reason other than for minor traffic violations," the 
plaintiff answered Yes - 5/58 - 13th Precinct, Wash D. C. disorderly, 
forfeited $10 collateral.” 

le Thereafter defendants checked the police records and were ad- 
vised that plaintiff was recorded twice (1) 20 March 1955 for "Investigation 
of Indecent Exposure" disposition "Released" and (2) 25 July 1958 for 
"Disorderly" disposition "election to forfeit $10 collateral." 

8. On 25 August 1960, plaintiff was called to Personnel Office of 
defendant for interrogation by Mr. Lovett and Mr. Fitzpatrick. Plaintiff 


was not advised of any charges, not advised of his rights, nor was he 
advised that what he might say would be held against him and jeopardize 
his employment. The interrogators did say they were not concerned 
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about arrests in 1955 and 1958 but simply wanted to find out what the $10 
forfeiture was all about. They admonished "no counseling with anyone. 
You know how fast this thing will spread." 
9. The plaintiff cooperated fully and explained the two incidents: 

(a) 1958 - 25 July 1958. Plaintiff solicited by woman, went 
to hotel, woman engaged room, immediately after entering room, police 
appeared, no intercourse, police explained they knew woman was a 
prostitute, wanted to get case on hotel to revoke license, took plaintiff 
to 13th Precinct, charged him with disorderly. Plaintiff deposited and 
forfeited $10.00, then released and consoled by the police saying not to 

feel badly, that they had caught top officials, it was only a disorderly 
charge "and you can always say it was use of abusive language." 

(b) 1955 - 20 March 1955 Plaintiff detained at Union Station 
on a false implication of indecent exposure, no charges preferred and 
police advised plaintiff to forget about it, it happens all the time. 

10. These are the only two incidents in plaintiff's life adversely 
affecting his moral character. | 

11. The defendants knew nothing of these incidents in 1955 and 1958 
until they were revealed by the plaintiff on 23 March 1960. | 

12. The efficiency of the service of the Coast and Geodetic Survey 


was not adversely affected by these incidents occurring outside the scope 


of plaintiff's employment. 
13. The efficiency of plaintiff in his work performance was not ad- 
versely affected by these incidents. 
14. On 2 November 1960 plaintiff was notified that he would be dis - 
charged as of 25 November 1960 on the following charges: 
a - False statements of material fact in an official record. 
(a) by stating arrest in May 1958 when in fact the date 
was 25 July 1958. 
(b) by failing to state incident on 20 March 1955. 
b - Conduct unbecoming a government employee; the two in- 
cidents 25 July 58 and 20 March 55. | 
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c - False statements in official investigation; the police in- 
cidental reports that plaintiff "states he smiled at girl and she smiled 
back and that he was trying to make her" (all of which plaintiff denies) 
while during the investigation he stated to investigators that she smiled 
at him, and he said to her "the bluecoats are over there," thinking she 
was out sporting and he wanted to warn her. 

15. The Civil Service Commission sustained the discharge of plain- 
tiff on following charges supported only by facts related herein: 

a - Failure to state arrest on 20 March 1955. 

b - Conduct unbecoming a Government employee, involving 
incident of 25 July 1958 only. 

c - False statement, involving alleged statements concerning 
the incident on 20 March 1955. 

16. No criminal charge has been made against plaintiff for "a know- 
ing and wilfull false statement” in violation of Title 18, Section 1001, 
U. S. Code as provided on the Form CD-79A, giving rise to the discharge 
herein. 


/s/ Daniel J. Andersen 
Attorney for Plaintiff 


x« * * 


[ Certificate of Service] 


[ Filed July 23, 1962] 
OPPOSITION TO PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT 
Comes now the defendants by their attorney the United States 
Attorney, and respectfully oppose plaintiff's motion for summary judg- 


mene, As reasons therefore, defendants incorporate herein by re- 


ference the grounds in support of defendants’ motion for summary judg- 
ment or in the alternative to dismiss, contained in said motion and sup- 


porting memorandum of points and authorities. 
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/s/ DAVID C. ACHESON, 
United States Attorney 


/s/ CHARLES T. DUNCAN, 
Principal Asst. U. S. Attorney 


/s/ JOSEPH M. HANNON 
Assistant U. S. Attorney 


/s/ FRANK Q. NEBEKER 
Assistant U. S. Attorney 


SS 


1/ 


+/ plaintiff's motion for summary judgment was appended to the 
plaintiff's opposition to defendants' motion for summary judgment or in 
the alternative to dismiss, which was filed July 12, 1962. Plaintiff did 
not comply with Rule 9(h) of the Rules of this Court at that time. On 
July 23, 1962, the United States Attorney received plaintiff" s statement 
of material facts as to which there is no dispute. 


[ Certificate of Service] 


[ Filed October 9, 1962] 


AFFIDAVIT OF PLAINTIFF 


STATE OF NEW YORK ) 
) ss 
COUNTY OF SCHENECTADY ) 


I, ANTHONY PELICONE, being first duly sworn, depose and say 
that I am the plaintiff in the above matter, that I am a veteran of World 
War II with an honorable discharge and service connected disability in- 
volving among other things my nervous system; that Iam 44 years of age 
and have never married and I have had over 19 years satisfactory service 
as a Civil Service employee; that my conduct as an employee of the United 
States government has been exemplary and I have never had any trouble 
whatsoever until the 23rd of March 1960 when I was requested to com- 
plete Standard Form CD-79A. This form required me to answer all 
questions to the best of my knowledge and belief and this I earnestly did; 


that I completed the form and in answer to Question #16 I answered "Yes", 
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that I had been arrested, was taken to 13th Precinct, charged with dis- 
orderly conduct, and forfeited $10.00 collateral; that this incident arose 
when a woman approached me and we decided to go to a hotel. When we 
entered the room, almost instantaneously and before any immoral act 
was done, the police entered and told me that they knew the woman was 

a prostitute, that they were out to get the hotel, and that I had to go to 
the 13th Precinct with them. I have no idea what happened to the woman 
but I went to the 13th Precinct and was charged with disorderly conduct 
and forfeited $10.00 collateral; that I was very much upset with this in- 
cident but the police officer indicated that this was nothing serious, that 
it happens all the time and I should forget about it; that on 25 August 1960, 
after I submitted this form as required, I was called into an office for 
interrogation, I was not advised of my rights, I had no idea what they 
were going to question me about and, naturally, I was quite nervous. 
However, I cooperated to the best of my ability and, even though on the 
form I indicated my arrest was in May 1958, I later determined that it 
was on the 25 of July 1958; that Mr. Lovett and Mr. Fitzpatrick, who 
interrogated me, said that they were not concerned about the arrests 

but simply wanted to find out about the $10.00 forfeiture. They admonish- 
ed me that I should not counsel with anyone because these matters have 

a tendency to spread; that on 20 March 1955 I was detained at Union 
Station on a false implication of indecent exposure. It is true that I was 
there at the time and that I was taken into a back room where the police 
confronted me with a woman who said I was trying to make her. This I 
denied and I emphatically deny that I ever said to a police officer at that 
time that I smiled at the girl, that she smiled back, and that I was trying 
to make her. I was released without any charge or forfeiture and the 
police officer said to forget about it that this happens all of the time. Idid 


not consider this to be an arrest and for that reason I did not include it 

in the form but I did discuss it with the interrogators; that I did not make 
any false statements, and that I did not intend to conceal anything; that 

I deny the alleged statement made by Mr. Lovett and Mr. Fitzpatrick to 
the effect that I did see a girl sitting on a bench and that she smiled at me 
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and that because of this I made the remark "the bluecoats are over there." 
This I emphatically deny but I did explain the incident as indicated above; 
that these are the only two incidents in my life which cast any) ireflection 
on my moral character; that, naturally, I was concerned and became 
very nervous and upset when interrogated on these incidents; that asa 
result of all this, I recieved a letter dated 20 October 1960 indicating 

the government's intent to remove me from my job; that on 2 November 
1960 I received a notice of dismissal as of 25 November 1960; that no 
criminal charge has ever been made against me for making a false state- 
ment and, though I regret having been implicated, I still feel that the 
incident on 25 July 1958 was a trap because I had never done this before 
or since and the police indicated they only wanted to get the hotel; that 
these incidents in no way affected my performance as a government 
employee and they were not known by anyone except me until I voluntarily 
explained upon completion of the form and the interrogation on 25 August 
1960. 


/s/ ANTHONY PELICONE 


[JURAT dated Sept. 13, 1962] 
[ Certificate of Service] 


[ Filed October 9, 1962] 


ORDER 

This cause having come on for hearing on defendants’ motion for 
summary judgment or in the alternative to dismiss, and on plaintiff's 
cross motion for summary judgment, and on consideration of the argu- 
ment of counsel for the respective parties and of the motions, supporting 
and opposing memoranda, the administrative record filed herein and the 
affidavit of plaintiff, and it appearing to the Court that all appropriate 
procedural steps including 30 days advance written notice asi required 
by Section 14 of the Veterans Preference Act of 1944, 5 U.S.C. § 863, 
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have been taken and it further appearing to the Court that there exists no 
genuine issue of material fact and that defendants are entitled to judgment 
as a matter of law, it is this 8th day of October, 1962, 
ORDERED that plaintiff's motion for summary judgment be and it 
hereby is denied, and it is 
FURTHER ORDERED that defendants’ motion for summary judg - 
ment be and the same hereby is granted and that judgment be and the 
same hereby is entered in favor of the defendants, and it is 
FURTHERED ORDERED that the complaint be and the same hereby 
is dismissed with prejudice. 
/s/ LEONARD P. WALSH 
United States District Judge 
[ Certificate of Service] 


[ Filed November 2, 1962] 


NOTICE OF APPEAL 
Notice is hereby given this 2nd day of November, 1962, that the 
plaintiff ANTHONY PELICONE, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 9th day of October, 1962 in favor of against said 
plaintiff. 
/s/ Daniel J. Anderson 
Attorney for Plaintiff 


x * 


[ Filed November 27, 1962] 


PLAINTIFF-APPELLANTS DESIGNATION OF RECORD 
Comes now the plaintiff and appellant herein, Anthony Pelicone, by 
and through counsel and designates the following parts of the record which 
he desires to have included in the transcript, said parts being considered 
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sufficient for the determination of the questions on appeal: 
1. The complaint filed herein. | 
2. The answer with all exhibits. 
3. The Defendants' motion for summary judgment or i the alter- 


native to dismiss. 
Plaintiff's opposition to Defendants’ motion. 
Plaintiff's motion for summary judgment. 
Defendants' opposition to Plaintiff's motion. 
Plaintiff's affidavit filed on request of Court. 
Plaintiff's opposition to proposed order. 
The order of the Court dated the 8th day of October 1962. 
. The notice of appeal dated the 2nd day of November '1962. 
This designation of record. | 


/s/ Daniel J. Andersen | 
Attorney for Plaintiff 
* *x d 


[ Certificate of Service] 


[ Filed November 27, 1962] 


STATEMENT OF POINTS ON APPEAL 
1. The court erred in dismissing the complaint with prejudice. 


2. The court erred in denying plaintiff's motion for summary 


judgment. | 
3. The court erred in granting defendants’ motion for SER 
judgment. 

4, The court erred in summarily ruling on facts to which there was 
a genuine issue. 


/s/ Daniel J. Andersen | 
Attorney for Plaintiff 


[ Certificate of Service] 
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No. 17467 
QUESTION PRESENTED 


In the opinion of appellees, the following question is 
presented: 

Whether a veterans’ preference eligible was legally dis- 
charged from the civil service after receiving in excess of thirty 
days advance written notice of “proposed action”, when the 
basis for such removal was concealment of an arrest for indecent 
exposure, conduct in connection with an arrest involving 
prostitution and false statements to the Agency’s investigating 
officers; all of which fall within the applicable regulatory 
framework proscribing “criminal, infamous, dishonest, im- 
moral, or notoriously disgraceful conduct” and “intentional 
false statement or deception or fraud in examination or 
appointment”. 


q@) 


INDEX 


Counterstatement of the Case. 
*Statutes Rule, and Regulations Involved. 
Summary of Argument. 
Argument: 
I. The Bases For Appellant’s Discharge Were Sufficient 
II. The Procedural Prerequisites To Discharge Are Satisfied... 


TABLE OF CASES 


Baughman v. Green, 97 U.S. App. D.C. 150, 229 F. 2d 33, affirmed 
sub nom. Green v. Baughman, 100 U.S. App. D.C. 187, 243 F. 2d 
610, cert. denied, 355 U.S. 819 (1957) 

Defino v. McNamara, 109 U.S. App. D.C. 300, 287 F. 2d 339, cert. 
denied, 366 U.S. 976 (1961) 

Dew v. Hallaby, Civil Action No. 4079-60- ... 

Eberlein v. United States, 257, U.S. 82 (1921) 

*Eustace v. Day, No. 16,780, decided December 20, 1962 

Ingalls v. Zuckert, No. 16,788, decided October 25, 1962 

Kein v. United States, 177 U.S. 290 (1900) 


*Wyngaard v. Kennedy, 111 U.S. App. D.C. 197, 295 F. 2d 184 (1961). 


*Cases chiefly relied upon are marked by asterisks, 
(am 


CORA Pate | 


IMADMD MD no 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17467 


ANTHONY PELICONE, APPELLANT 
v. 


Luraer H. Hones, SECRETARY OF COMMERCE, ET AL., 
APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellant presents for review by this Court a government 
employee discharge case. The appeal is from a final order (J.A. 
91-92) denying plaintiff's motion for summary judgment 
(J.A. 85), granting defendants’ motion for summary judgment 
(J.A.8) and dismissing appellant’s complaint. 

Appellant is a veterans’ preference eligible as defined by 
Section 2 of the Veterans’ Preference Act of 1944, 5 U.S.C. 
§ 851, and as such is entitled to the benefits conferred by that 
Act. He was employed by the Department of Commerce at 
Washington, D.C., in the capacity of a lithographic pressman 
and a negative engraver from April 19, 1948 (J.A. 12). 

By notice dated October 20, 1960, and personally received 
the following day? (J.A. 13-16), plaintiff was notified by the 


“The letter of October 20th was enclosed ax an exhibit to a letter dated 
November 28, 1960, from the Acting Chief, Personnel and Safety Division 
of the Coast and Geodetic Survey, to the Chief of the Appeals Examining 
Office, U.S. Civil Service Commission. 
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Chief of the Personnel and Ssfety Division, Coast and Geo- 
detic Survey, “that I propose to remove you from your position 
as Negative Engraver, WB 16-3” (J.A-. 13). The concluding 
psragraph of that letter stated: 

During the 30-day advance notice period to which 
you are entitled under section 14 of the Veterans’ Prefer- 
ence Act, you will remain in an active duty status at 
your present grade and salary (J-A. 15). 

The charges as specified stem from two arrests of appellant; 
one on July 25, 195S, and an earlier arrest on March 20, 1955. 
In connection with those arrests, appellant was charged with 
making false statements of material fact in an official record, a 
persona! history statement (J.A. 13, Charge 1), with conduct 
unbecoming a Government employee (J.A. 14, Charge 2), and 
with a false statement or statements in an official investigation 
conducted in connection with plaintiff's execution of the per- 
sonal history statement (J.A. 14-15, Charge 3). Appellant 
made a written answer to the charges by an affidavit dated Oc- 
tober 20, 1960, and sworn to October 27, 1960 (J.A. 21-23). He 
yas given notice under a letter dated November 2, 1960, of the 
decision that the charges against him were sustained and that 
he had a right to appeal to the Civil Service Commission (J.A. 
16). The effective date of appellant’s removal was November 
25, 1960, some 35 days after notice of proposed action was 
received by him (J.A. 17). 

Appellant appealed to the Commission’s Appeals and Ex- 
amining Office on November 2, 1960 (J.A. 11). At his request 
(J.A. 11), a hearing was held on January 4, 1961 (J.A. 24-56). 
The decision of that office, dated February 14, 1961, sustained 
the Agency’s action (J.A. 64-72). He then appealed (J.A. 72) 
to the Commission’s Board of Appeals and Review on February 
20, 1961. By decision of July 20, 1961 (J.A. 75-76), the Board 
concurred in the findings of the Appeals Examining Office and 
affirmed the decision sustaining appellant’s removal. 

The matter which gave rise to the charges was the appellant’s 
execution of a personal history statement (Form CD-79(a)) 
(J.A. 57-59) required by the Agency for ite use in processing 
a security clearance. On this form which the appellant signed 
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on March 23, 1960, he stated that he had been arrested in 
“May 1958—13th Precient [sic], Washington, D.C.,—Dis- 
orderly—Forfeited $10 collateral” (J.A. 59, block No. 16). Ap- 
pellant reported no other arrest. As stated on page 2 of the 
notice of proposed removal, dated October 20, 1960: 


Information has now been received by the Department 
that (1) you were arrested on July 25, 1958, by the 
Metropolitan Police Department, Washington, D.C., 
for “DISORDERLY (Prost.)” and forfeited $10 col- 
lateral and (2) you were also arrested on or about 1:50 
a.m. on March 20, 1955, by Private T. R. Morehead of 
the Terminal Police at Union Station, Washington, D.C. 
on a complaint of indecent exposure (J.A. 14). 


On the basis of the discrepancy between the date (May 1958) 
of the admitted arrest in 1958 and the date (July 25, 1958) 
received by the Agency, appellant was charged with falsifica- 
tion of a material fact (Charge 1). For failure to admit an 
arrest on March 20, 1955, appellant was charged with a second 
instance of falsification by concealment. Charge 2 (J.A. 14) 
was “Conduct unbecoming a Government employee”, based on 


appellant’s conduct which caused his arrest on the two oc- 
casions discussed above. Under Charge 3 (J.A. 14-15), it was 
alleged that appellant gave false statements to employees of 
the Department during the course of an interview on August 
25, 1960, concerning his arrest record. 

With respect to Charge 1, the Commission found that ap- 
pellant’s written statement on Form CD-79(a) (J.A. 59) 
concerning the arrest of July, 1958, did not constitute a false 
statement of material fact. The Commission further found 
that part of Charge 2 was not sustained, viz., that part which 
charged unbecoming conduct connected with the events of 
March 20, 1955 (J.A. 76). 

The charges which were sustained were the second part of 
Charge 1 concerning plaintiff’s concealment of his March 20, 
1955 arrest on a complaint of indecent exposure; Charge 2(a) 
concerning his conduct in connection with his arrest of July 
25, 1958 for “Disorderly (Prost.)”; and Charge 3 concerning 
his false statement to the Agency’s investigating officers (J.A. 
76). 
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It is significant, we think, to note that appellant admitted 
accepting the solicitation for prostitution as charged in 
Charge 2(a). The first admission by appellant came in his 
affidavit of October 27, 1960 (J-A. 22). Then in his testimony 
before the Appeals Examiner at the Civil Service Commission 
hearing of January 4, 1961, appellant testified: 

I was walking home that evening, and this solicitor 
came over and she was well dressed, and she asked me 
if I was interested in sporting, and I says, well—she 
mentioned a hotel, and told me where the hotel would 
be, so I went (JA. 30). 


STATUTES, RULE, AND REGULATIONS INVOLVED 


Rule 56 (b) and (c), Federal Rules of Civil Procedure, 
provides: 

(b) For Defending Party. A party against whom @ 
claim, counterclaim, or cross-claim is asserted or @ 
declaratory judgment is sought may, at any time move 
with or without supporting affidavits for a summary 
judgment in his favor as to all or any part thereof. 

(c) Motion and Proceedings Thereon. The motion 
shall be served at least 10 days before the time fixed for 
the hearing. The adverse party prior to the day of hear- 
ing may serve opposing affidavits. The judgment 
sought shall be rendered forthwith if the pleadings, dep- 
ositions, and admissions on file, together with the aff- 
davits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled 
to a judgment as a matter of law. A summary judg- 
ment, interlocutory in character, may be rendered on 
the issue of liability alone although there is a genuine 
issue as to the amount of damages. 

5 US.C. 631, provides in pertinent part: 
The President is authorized to prescribe such regula- 
tions for the admission of persons to the civil service 
of the United States as may best promote the efficiency 
thereo . o* @ 
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5 US.C. 863, provides in pertinent part: 


No permanent or indefinite preference eligible 
shall be discharged * * * except for such cause as will 
promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, * * ° 
is sought shall have at least thirty days’ advance written 
notice * * * stating any and all reasons, specifically 
and in detail, for any such proposed action; * * * 

Executive Order 10530, May 11, 1954, 19 F.R. 2709 as 
amended, 3 U.S.C. pp. 80-81, provides: 


The employing agency shall remove, demote, or reassign 
to another position any employee in the competitive 
service whose conduct or capacity was such that his re- 
moval, demotion or reassignment will promote the 
efficiency of the service. The grounds for disqualifica- 
tion of an applicant for examination stated in § 2.106(a) 
(2) through (8) of this chapter shall be included among 
those constituting sufficient cause for removal of an em- 
ployee. 5 CFR 9.101(a) (Revised 1961). 


5 CFR §$2.106(a) (3) and (4), provides: 


one ® 


(a) Grounds for Disqualification. An applicant may 
be denied examination and an eligible may be denied ap- 
pointment for any of the following reasons: 

(3) Criminal, infamous, dishonest, immoral, or noto- 
riously disgraceful conduct; 

(4) Intentional false statement or deception or fraud 
in examination or appointment; 


SUMMARY OF ARGUMENT 
I 


The basis for appellant’s discharge was properly predicated 
upon conduct falling within the regulatory grounds for dis- 
charge. That conduct clearly involved criminal, infamous, im- 
moral or notoriously disgraceful acts. It also involved false 
statements and deception. There being a rational basis for the 
action of the Agency, the same must be sustained on judicial 
review. 
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II 


Appellant’s notice of proposed removal coming thirty-five 
days prior to actual discharge satisfied the 30-day advance 
written notice requirement of Section 14 of the Veterans’ Pref- 
erence Act of 1944. That section does not require a 30-day 
stay to be built in into the actual notice of discharge. 


ARGUMENT 
I 
The bases for appellant’s discharge were sufficient * 


For the purpose of promoting the efficiency of the service, 
the President of the United States was early given authority 
by the Congress to prescribe regulation for Civil Service ap- 
pointments. The Act of March 3, 1871. ch. 114, $9, 16 stat. 
514. 5 USC. § 631 (1958) provides in pertinent part: 


The President is authorized to prescribe such regulations 
for the admission of persons to the civil service of the 
United States as may best promote the efficiency 
thereof. * * * 


This authority has, pursuant to the Act of October 31, 1951, 
ch. 655, § 10, 65 stat. 712, 3 U.S.C. $ 301, been delegated by the 
President to the Civil Service Commission. See: Executive 
Order 10530, May 11, 1954, 19 F.R. 2709 as amended, 3 US.C. 
pp- 80-81 (1958). Pursuant to this authority the Civil Service 
Commission has adopted this pertinent regulation: 


The employing agency shall remove, demote, or reassign 
to another position any employee in the competitive 


* Without affirmatively stating the proposition, appellant nonetheless 
seems, by virtue of having stated the facts (Br. 2, 7), to rely upon an 
apparent “unblemished” tenure in service coupled with honorable service in 
the armed forces as a basis for reversing the ruling of the Civil Service Com- 
mission affirming appellant’s discharge. Appellees are not unmindful of his 
past record, but respectfully suggest to this Court that such record is 
irrelevant to the considerations to be given this case at this time. The sole 
issues revolve around procedural propriety and rational basis for the con- 
Ciusions reached. Surely the conduct involved in this case is equally 
Getrimental to the efficiency of the service whether committed by an em- 
ployee who is 2 rogue or by one who is a nobleman. Compare Ingalis v. 
Zuckert, No. 16, 788, decided October 25, 1962. 
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service whose conduct or capacity was such that his 
removal, demotion or reassignment will promote the 
efficiency of the service. The grounds for disqualifica- 
tion of an applicant for examination stated in 
§ 2.106(a)(2) through (8) of this chapter shall be in- 
cluded among those constituting sufficient cause for re- 
moval of an employee.” 5 CFR 9.101(a) (Revised 
1961). 

The grounds for disqualification in 5 CFR § 2.106(a) (3) 

and (4) are as follows: 

(2) Grounds For Disqualification. An applicant may 
be denied examination and an eligible may be denied 
appointment for any of the following reasons: 

(3) Criminal, infamous, dishonest, immoral, or 
notoriously disgraceful conduct; 

(4) Intentional false statement or deception or 
fraud in examination or appointment; 


There can be no question but what the charges ultimately 
sufficient to sustain plaintiff's discharge fall within the grounds 
contained in § 2.106(a) (3) and (4), supra. Cf., Wyngaard v. 


Kennedy, 111 US. App. D.C. 197, 295 F. 2d 184 (1961) where 
deportation of an alien was upheld for a similar violation of 
the New York State Penal Law on an accepted interpretation 
that such a violation involved moral turpitude within the mean- 
ing of 8 U.S.C. § 1182(a)(9), (1958). A fortiori, appellant’s 
conduct as charged in Charge 2(a) amounted to “Criminal,” 
“Gnfamous,” “immoral, or notoriously disgraceful conduct” 
within the meaning 5 CFR 2.106(a) (3). 

It is established beyond question that judicial review in 
actions of the kind brought by appellant is limited to a de- 
termination whether the statutory and regulatory procedures 
were complied with and whether the action taken was arbitrary 
and capricious or supported by substantial evidence. 

“Tf there is a rational basis for the conclusions reached 
by the administrative agency and if all requirements 
of law are complied with, the court may not step in and 
substitute its own judgment for that of the administra- 
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tive agency, * * *” Eustace v. Day, No. 16,780, 
decided December 20, 1962. 


See also: Eberlein v..United States, 227, US. 82 (1921) ; Kein v. 
United States, 177 US. 290 (1900) and cases cited therein. In 
the instant case the record abundantly reflects statutory and 
regulatory propriety and the existence of substantial evidence 
forming the basis for the ultimate decision. 

Plaintiff's contention (Br. 13) that the offenses had nothing 
to do with his duties, but were purely personal is of no weight. 
First, the offenses were in public and hence not “personal”. 
Second, such public conduct surely effects the efficiency of the 
service for he must work with others who would find his. very 
presence repulsive. <A similar contention has been rejected by 
the District Court in Dew v. Hallaby, Civil Action No. 4079-60, 
memorandum opinion dated October 18, 1961, pending appeal 
in C.C.A. No. 16,741. 

The fact that all the original charges have not been held 
sufficient is not significant. Baughman v. Green, 97 US. App. 
D.C. 150, 229 F. 2d 33 affirmed sub nom. Green v. Baughman, 
100 US. App. D.C. 187, 243 F. 2d 610, cert. denied, 355 U.S. 819 


(1957). Neither is the fact plaintiff earned satisfactory effi- 
ciency ratings. DeFino v. McNamara, 109 US. App. D.C. 300, 
287 F.2d 339, cert. denied, 366 U.S. 976 (1961).* 


ARGUMENT II 

The procedural prerequisites to discharge are satisfied 

Appellant raises a single issue regarding alleged procedural 
infirmities. He asserts failure of the 30-day advanced notice 
requirement embodied in Section 14 of the Veterans’ Prefer- 
ence Act of 1944, 5 U.S.C. § 863. He states (Br. 8) “the statute 
clearly says notice of discharge” is required. He then falls 
upon his created distinction between “notice of discharge” and 
“notice of proposal to remove.” Appellant does not challenge 
the facts of record reflecting notice of proposed removal by the 
letter dated October 20, 1960 (J.A. 13) and the effective date 
of appellant’s separation on November 25, 1960 (J.A. 12, 17). 
The actual period between these dates is thirty-five days. 


* See footnote 2, supra. 


9 


Appellant errs in his reading of the statute. The statute 
does not state “notice of discharge.” Rather, it provides: 


* © © and the person whose discharge * * * is sought 
shall have at least thirty days’ advance written notice 
* * © stating any and all reasons, specifically and in 
detail, for any such proposed action, * * *” [Emphasis 
supplied.] 5 U.S.C. § 863. 


Thus, it is apparent from a plain reading of the statute that 
Congress did not intend that a discharged employee’s services 
were to continue for an additional 30-day period after notice of 
actual discharge. As can be seen from the statutory and ad- 
ministrative framework, the 30-day period is to be utilized for 
procedural endeavors aimed at refuting and sustaining the 
charges made. That appeal to the Civil Service Commission 
from adverse agency action should be allowed during a period 
while the discharge notice is in suspension is clearly refuted 
in Section 863, supra, wherein the statute speaks of appeal to 
the Civil Service Commission from an “adverse decision.” 


CONCLUSION 


Wherefore, it is respectfully submitted there was no genuine 
issue of material fact presented on this record, the appellant 
was entitled to judgment as a matter of law and, accordingly, 
the judgment of the District Court should be affirmed. 

DAVID C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Assistant United States Attorney. 
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Argument: 
1. Appellant should not be dismissed upon a mere statement 
of charges, not substantiated by evidence, when timely de- 
mand for confrontation of witnesses has been made. 


Appellant has committed no offense in violation of the D.C. 
Code and is improperly charged with "criminal, infamous, 
dishonest, immoral or notoriously disgraceful conduct” 
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ANTHONY PELICONE, 
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Secretary of Commerce, et al. 


A ppellees. 


REPLY BRIEF OF APPELLANT 


SUMMARY OF ARGUMENT 
Appellant should not be dismissed upon a mere statement of 


charges, not substantiated by evidence, when timely demand for 
confrontation of witnesses has been made. 


Appellant has committed no offense in violation of the D. C. Code 
and is improperly charged with "criminal, infamous, dishonest, 
immoral, or notoriously disgraceful conduct." 


ARGUMENT 


Appellant should not be dismissed upon a mere statement 
of charges, not substantiated by evidence, when timely de- 
mand for confrontation of witnesses has been made. 


On 2 November 1960, upon receipt of notice of discharge as of 25 
November 1960, appellant demanded "confrontation of witnesses relied 
upon by the government to sustain these charges." (J.A. 11). The only 
witness produced by appellant at the Civil Service hearing was Bruce 
E. Lovett (J.A. 47). He had absolutely no personal knowledge of the 
facts forming basis for discharge and definitely stated that Mr. Peli- 
cone was cooperative, that he did not admit indecent exposure, and in 
answer to the question "Was it your impression, as a result of this 
interview, that Mr. Pelicone was telling the truth to, the best of his 
knowledge and belief ?", he said "I would hesitate to do so because it 
is not my position to evaluate that sort of thing. I make no, and made 
at that time, no statement about his veracity.” (J.A. 51). Obviously 


appellant does not know who decided that he should be charged with 
making a false statement. The appellee failed to produce any witness 


to substantiate the charges. 


Appellees "question presented” states that the basis for discharge 
was “concealment of an arrest for indecent exposure." Although the 
appellant admitted an arrest for investigation, there is absolutely no 
evidence in the record that he was so arrested or that he committed 
such an offense. Furthermore, there is absolutely no evidence in the 
record even tending to show concealment. In the first place, he did not 
believe the incident to be an arrest, he was told to forget about it, and 
when advised that it was an arrest, he related the details (J.A. 49). 
The second basis for discharge was "conduct in connection with an ar- 
rest involving prostitution." Although appellant admitted an arrest for 
disorderly conduct, there is no evidence in this record that he was in- 
volved in prostitution or was convicted of such an offense. The fact 


that he went to a hotel with a woman is not a violation of the D.C. Code 
(T 22 - 1102). Nothing that appellant did was in violation of the Code 
or so criminal, immoral or disgraceful as to form a reasonable basis 
for dismissal. No witnesses were brought in to testify as to this 
charge, and appellant was denied his right to cross-examine. The 
third basis was the charge of "false statements to the Agency's investi- 
gating officers." As indicated above, the only witness produced by 
appellee was the investigator, and he made no appraisal of veracity 
(J.A. 51). | 


"Confrontation and cross-examination are vital when, onet s em- 
ployment rights are involved (Green v. McElroy, 83 S. Ct. 496, 79 S.Ct. 


1413; Beard v. Stahr, 370 U.S. 4143, 82 S.Ct. 1105). 
| 


In the case of Williams v. Zuckert, 83 S. Ct. 403 (1963) the Court 
held "If a discharged employee for the United States has Civil Service 
status (unquestioned here J.A. 12, 34, 58) and has made a timely at- 
tempt to obtain attendance of desired witnesses (this was done by ap- 
pellant, J.A. 11), and through no fault of his own has failed to obtain 
presence of witnesses for a hearing before the Civil Service Commis- 
sion, the Agency from which he has been discharged is required, upon 
proper and timely request, to produce such witnesses, when they are 
readily available and under the Agency's control." Veterans Prefer - 
ance Act 1944, §14, 5 U.S.C.A. 863. The report goes on to say “after 
16 years of faithful government service, petitioner has been branded 
with a stigma and discharge on the strength of three affidavits.” 


If this discharge is allowed to stand, based upon alleged conduct 
unsupported by any evidence, the stigma now attached to him will de- 


prive him of future employment and terminate his usefulness in society. 
He should be protected from this by due process as provided by the 
Fifth Amendment of the Constitution. His rights are entitled to be fully 
protected, Mattox v. U.S., 156 U.S. 237, 15 S.Ct. 337; Kirby v. U-S., 
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174 U.S. 47, 55, 19 S.Ct. 574, 577; Curtin v. Rivers, 75 U.S. App. 
66, 183 Fed. 2d 936. 


2. Appellant has committed no offense in violation of the D.C. 

Code and is improperly charged with "Criminal, infamous, 

dishonest, immoral, or notoriously disgraceful conduct." 

The Code of laws for the District of Columbia (T 22 §1121) de- 
scribes “Disorderly Conduct - Generally” as follows: “Whoever, with 
intent to provoke a breach of peace, or under circumstances such that 
a breach of the peace may be occasioned thereby" thereafter listing 


five situations, none of which are applicable to appellan , "shall be fined 


not more than $250 or imprisoned not more than ninety days or both." 
Under the specifically defined disorders (T 22 Sections 1101 through 
1120) there is likewise not one situation applicable to appellant and the 
facts in this case. Accordingly, appellee would have this court to be- 
lieve that he was guilty of an offense and that such conduct was crimi- 
nal and disgraceful and "effects the efficiency of the service." 


CONCLUSION 


The appellant has never been convicted of a criminal offense. 
There is no evidence to support the charges on which appellee bases 
discharge. Appellant was deprived of his right to confrontation. Being 
arrested is one thing, but being charged with "eriminal, infamous, dis- 
honest, immoral or notoriously disgraceful conduct” requires convic- 
tion. Accordingly, the order of the lower Court should be reversed and 
appellant restored to his employment in Civil Service. 


DANIEL J. ANDERSEN 


639 Woodward Bldg. 
Washington 5, D.C. 


Attorney for Appellant 


